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1. MoHaTme rpaxxpaHckoro
npoLeccyasbHOro npasa v rpaXxaaHcKoro
npouecca

IpaxpaHcKoe npoueccyanbHoe NPaBo W rpaxaaHCKui
npouecc — [Ba MOHATUSA, COOTHOCSILUMECS Kak obliee
n yacTHoe. lpaxpaaHckoe mpoueccyanbHoe NpaBo —
camocTosiTesNbHasi OTPaC/b NPaBa B CUCTEME POCCUIICKO-
ro 3aKOHOAATENbCTBA, KOTOpasi NpeACcTaBnsieT coboi co-
BOKYMHOCTb HOPM, PEryanpylowmx OeSTENbHOCTb CyAoB
0o6LLeN I0PUCANKLMN, @ TakxkKe HanpaefeHHbIX Ha 3almTy
HapyLLEHHBIX 1 OCNapVBaEMbIX NMPaB 1 3aKOHHbIX HTEpe-
COB rpaXaaH 1 OpraH13aLmii, UMEIOLLMX MPaBO Ha 3aLLUMTY.

[JaBas onpepeneHne TEPMUHY «rpaxAaHCKui npo-
Lecc», Heo6x0AMMO PAaCCMOTPETb €r0 B HECKOJIbKMX ac-
nekTax — Kak y4eGHyl0 AUCLMMINHY, HAayKy 1 npakTuye-
CKYIO [esTeNbHOCTb MO PAaCCMOTPEHWIO U PaspeLLeHnio
rpaxgaHckux aen. FpaxaaHckuii npouecc Kak ydye6Has
AVCLMINNHA NpecTaBnseT cobo cucTemMy 3HaHui, on-
peneneHHyio y4ebHbIM NpoLeccom B 061acTy 3aKOHOAA-
TenbCTBa U NPaKTUKN ero npumeHeHus. MpaxaaHckuii
npouecc Kak HayKa npeacTasniseT co6oli COBOKYMHOCTb
Teopuit, y4eHin, AOKTPUH, a Takxke npeanucaHunii B chepe
rpaxaaHCcKoro Ccyoonpoun3BoAcTBa. paxmaHckuii npo-
LIeCC KaK npakTuyeckasl AesTeNbHOCTb N0 PACCMOTPEHUIO
W pa3peLueHnio rpaxaaHckux Aen npeacrasnser cobomn
[EesTeNbHOCTb CY/a, HAMPaB/IEHHYIO HA 3aLLMTY HapyLLEH-
HOMO WM OCMAapMBaEeMOoro npaea U Peryampyemyio Hop-
Mamu rpaxkaaHcKoro NpoLeccyanbHoro npasa.

3apayamMu rpaxpaHckoro npouecca CornacHo CT. 2
MpaxpaHcKoro npoueccyasnbHoro kogekca ot 14 Hosbps
2002 r. N2 138-d3 (MK Pd) ssnstoTcs:

1) NpaBunbHOE M CBOEBPEMEHHOE pa3pelleHne n pac-
CMOTPEHME FPaXAAHCKUX OeN B LENsX 3almTbl Hapy-

MpaBocyave ocyllecTBAsieTCsl B CTPOrOM COOTBET-

CTBMM C MpOLECcCyasbHbiM  3aKOHOAATENbCTBOM.
BbloensiioT wecTb CaMOCTOSTENbHbIX CTagui rpax-
J[aHCKOro npouecca:
1) BO3OyxAeHne rpaxaaHCKOro CyAonpou3BOACTBA.
Ha paHHOW cTagmm rpaxaaHckoro npouecca peliaer-
Csl BOMPOC O BO3MOXHOCTW Hauana rpaxgaHckoro
CyAOMNpPOU3BOACTBA HA OCHOBAHWUM MPeACTaBIEHHOrO
VMCKOBOrO 3asiBNeHusi, 3asiBneHusi, xanobbl. Mpu
nojaye 3asiBNeHus, xanobbl MLOM, Ybe NPaBoO Hapy-
LLIEHO U/ OCMAPUBAETCS, CY[, MOXET BbIHECTU CReay-
ollee peLueHue:

a) 0TKa3aTb B NPUHATUN 3aaBneHns (cT. 134 MK PD);

6) BO3BpaTUTH 3asiBnieHune (cT. 135 MK Pd);

B) OCTaBUTb 3asiBneHve 6e3 aguxerus (cT. 136 MK PD);

) NPUHATL 3asiBNEHVE.

noAroToBka ena k cynebHomy pasbvpaTtenbctay. 9TO
camocTosiTeNbHas CTaaus rpax/aaHckoro npouecca,
Ha KOTOPOV MPOU3BOAATCS MOATOTOBKA, paspeLleHvie
1 BbISICHEHME PAa3/INYHbIX BOMPOCOB, CBSIBAHHbBIX
C npoueccyasnbHbIMU AeACTBUSMU YHaCTHUKOB rpax-
[aHCKOrO MPOLIECCa B LieNsiX BbIHECEHWS NPaBUIbLHOMO
1 3aKOHHOTO CyAebHOro peLLeHust Ha CTagun cyaeb-
HOro pa3bupaTensecTea;
PacCMOTPEHVIE NN pa3peLLeHne rpaxaaHckoro aena
no cytiectBy. CyLHOCTb 1 3HAYeHUe JAaHHON cTagun
rpaxaaHCKoro nmpouecca 3ak/iloyaeTcs B TOM, HTO
MMEHHO Ha Heil MPOUCXOAWT paspelleHne unn pac-
CMOTpEHME [ena Mo CYyLLeCTBY, pa3peLueHne cropa
0 npaBe, NOCPeACTBOM BbIHECEHUSI pelleHusi cyada
0 3alLMTe HApYLLIEHHOrO UK OCMapVBaEMOro Mpasa;

5< [EZ] 2. Npeamer rpaxpaaHckoro npouecca |

[EZ] 3. Craauwm rpaxaaHckoro npouecca | [ 4a |

U cnocoGbl 3aLUTbl HAPYLLEHHOTO
npaea cyObeKTOB rpa)xaaHCKux
NpPaBOOTHOLUEHUA

MpeameToM rpaxaaHCKOro NpoLeccyanbHoro npa-
Ba ABNAOTCA OﬁLLLECTBeHHbIe OTHOLWEHMA, BO3HUKaoWme
mMexay CyGbekTamum rpaxaaHCKoro NpoLeccyasibHOro npa-
Ba B chepe rpaxaaHcKoro cyaonponseoacTsa. Kpome to-
ro, NPeaMeToM rpaXaaHCKoro MPOoLEecCyanbHOro npasa
TakKe SIBASIOTCS HOPMbI MPaBa, PEryMpyioLLye oTrpase-
Hue npasocyausi B PO. MeToaom npaBoBoro perynupo-
BaHUA rpa>KAaHCKOro nNpoueccyasibHOro npasa fABnseTcs
COBOKYIMHOCTb NMPVEMOB, CMOCOB0B 1 CPEACTB, NP NMOMO-
LW KOTOPbIX POCCUICKOE rOCYAapCTBO PeryampyeT obuue-
CTBEHHbIE OTHOLLEHNS, BO3H/KaKoLKMeE Mo NoBoAY U B CBA3U
C OCYLLECTB/IEHNEM CyAaMu npasocyausi. Beigensior nasa
BMJA METOAOB NPaBOBOrO PErynvpoBaHUs: UMNepaTus-
HbIi (METOA, BNACTHbIX NPeAnnCaHnin) n AUCno3nNTUBHLIN
(cBOoGOAY pacrnopsanTenbHbIX AENCTBMIN B paMKax 3aKko-
Ha). NS rpaxaaHcKoro NpoLeccyanbHoro npasa Hanbo-
nee xapakTepeH NPUHLMN MMNepaTMBHO-ANCNO3UTUBHBIN.
JVCNO3UTMBHOCTL MPOSIBASIETCSt B TOM, HTO Y4aCTHUKU
rpaxaaHcKoro npoLiecca HaaensioTcs 06bEMOM Npas, Ko-
Topble 3akpenneHbl B MK PO. MMnepaTnBHOCTL Bbipaxa-
etca B 06513aTeNIbHOM y4acTuM Cya, OCYLLECTBASIOLEro
cynebHyto BnacTb oT umeHn Poccuiickoin deaepauuu.

Cratbsi 12 MpaxpaaHckoro kogekca PP (TK PD) npeayc-
MaTpviBaeT OAVHHAALATL CNOCOGOB 3aLUUThI FPaXaaH-
CKMX NpaB (NepeyeHb He ABNSETCS NCHEPbIBAOLLNM, T. €.
3awmTa npas MOXeT OCYLLEeCTBIATbCA MHbIMU cnoco6a-
MW, NPEeJYCMOTPEHHBIMU 3aKOHAMM), OOHUM U3 KOTOPbIX
sIBNIsieTCs caMmo3alluTa npasa. Camosawmra npaea in-
ua, YbM rnpasa 1 3aKOHHbIE MHTEPECHLI OCNapuBatoTCAa Unn

4. Buppbl rpaXxpaHcKoro
Cynonpou3BoACTBa

CornacHo MK P® cyuiecTsyeT ceMb BUAOB NpoOuU3-
BOACTB:
1) npuka3Hoe NPOU3BOACTBO. OTO €ANHCTBEHHbIV BUA,
NpOV3BOACTBA, B KOTOPOM OTCYTCTBYIOT ABE CTaguu
rpaxaaHcKoro npouecca (noarotoeka gena k cyaet-
HOMY pa3bupaTenibCTBy, PaCCMOTPEHWe 1 paspeLue-
HVe rpaXxaaHCcKoro Aena no cyluecTsy). B npukasHom
NpoOu3BOACTBE He BLIHOCUTCS cyaebHoe pelueHue,
a BbIHOCUTCA CcyaebHbI nNpuka3 — cyaebHoe nocra-
HOBJIEHME, BbIHECEHHOE CyAbel eAVHONYHO Ha OCHO-
BaHWN 3asIBNEHNSI O B3bICKAHWUWN JEHEXHbIX CYMM UAn
06 uncTpeboBaHUM OBUXUMOrO MMyLlecTsa OT
LOJIKHVKA;
WCKOBOE NMPOU3BOACTBO. [/ ICKOBOrO NpOM3BOA-
CTBa XapakTepHbl BCe CTaun rpaxaaHCckoro npoLec-
ca. Mopaya vcka NMLOM, YbM MpaBa HapyLeHbl (UCT-
LOM), KOTOpbI HampasjeH MpeanonaraeMomy
HapywwuTenio (OTBETYMKY), nNpeanonaraeT UCNosnb30-
BaHVe CPeAcTBa 3allUTbl CBOErO HAPYLUEHHOrO Wan
ocnapueaemoro npasa. /ickoBoe Npon3BoaCcTBO BO3-
6yxaaeTcsi NOCPeACTBOM NoJa4M JOKYMEHTa — UCKO-
BOrO 3asiBJIEHUS];
oco6oe Npon3BoACTEO. B 0cO60M NpounssoacTse He
cyliecTsyeT criopa o npase. PakTbl, CBEAESHUS, UMeIo-
LiMe IopuaMyHeckoe 3HavyeHne, KOTopble HEBO3MOXHO
noJly4uTh BO BHECYAEBHOM Nopsiake, yCTaHaBNMBaIOT-
csi B 0co60M npousBoacTee. ITo Takme dakTbl, Kak
yCbIHOB/IEHVE (yZo4yepeHue) pebeHka, orpaHuyeHune
,eecnocobHOCTU rpaxaaH, MPU3HaHVe ABMXUMON Be-
W1 6ecxo3HO, MPUHYAUTENbHAs rocnuTanMsauus



HapyLUeHbl, npepacTasnsieT coboit AencTBus, Ha-
npaB/ieHHble Ha BOCCTAHOBJIEHNE HAPYLUEHHOro

VN ocrnapvBaemMoro npasa 6e3 HOPMaTVBHO-OMPeaeu-
TeNbHOIro pernamMeHTa B Buae Mmep, HarnpasJieHHbIX Ha npe-
CeyeHue NpaBoHaPYLUNTENbHbIX AeACTBUA. ABMUHUCTPa-
TUBHas 3aLLMTa HAPYLLEHHOMO UM OCNAapUBaEMOro Npasa
UM 3aKOHHbIX NHTEPECOB OCYLLECTBSETCA OpraHamm ro-
CyAapCTBEHHON BNACT UM OpraHamMu MEeCTHOro Camo-
yNpaBfieHWsi, B KOMMETEHLIMIO KOTOPbIX BXOAUT MPUHSTUE
peLeHns 0 BOCCTaHOBIEHNM HApYLLIEHHOro nau ocnapuea-
€eMOro npasa BHe BCsKoW cyaebHol npoueaypbl. AOMUHN-
CTpaTVBHOE peLLeHne OpraHoB rocyAapCTBEHHON BNacTu
1 OpraHoB MECTHOro CamoyrnpaBieHnst MOXeT BblTb 06xa-
nosaHo B cyae6HoM nopsake. Kpome Toro, B cyae6HOM no-
psiake MoxeT ObiTb 06XanoBaHo kak AencTene, Tak u 6es-
[eiCTBME OpraHoB rocyAapCTBEHHON BAAcTM U OPraHoB
MecCTHoro camoynpasneHnusi. CynebHas 3alwmra umeeT pag,
0COGEHHOCTE U OTAIMUMIA OT MHBIX CMIOCOGO0B 3aLUMUTHI Ha-
PYLUEHHbIX UK OCnapuBaeMbIiX Npas, OHa:
OCYLLECTBAETCS TOJIbKO CYAOM;
OCYLLECTB/SETCS HA OCHOBE MPUMEHEHUSI HOPM TPaXx-
[aHCKOro, TPYZOBOr0, CEMEWHOr0, HalIoroBOro 1 MHbIX
MaTepuabHbIX OTpacnell Npasa;
3) NpoBOANTCS MPY Y4aCTUM CTOPOH U UHbIX 3aUHTEPECO-

BaHHbIX NNLL;
4) OCyLLEeCTBNSIETCS B YCTAHOBIEHHOW rpaXaaHCKUM npo-

LeccyasbHbiM 3aKOHOAATENIbCTBOM MPOLLECCYasbHOM

dopme.
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m4) NPOU3BOACTEO MO AeflaM, BO3HUKAIOLUM U3
nyG/AMYHBIX NMPaBOOTHOLIEHUI. [JaHHoe npou3-
BO/ICTBO MPeJHa3HA4YeHO sl pa3peLlleHus aen, CBs-
3aHHbIX C OCMapMBaHNEM HOPMATUBHbIX NMPABOBbIX aK-
TOB MOJIHOCTbIO MJIX B 4aCTW; OCnapuBaHnem peu_leHvu7|,
LencTBuin (6e3nencTenii) OpraHoB rocyaapCTBEHHOWM
BNACTV, OPraHOB MECTHOrO CamMoynpasieHus, OOf-
XHOCTHbIX 1L, rOCyAapCTBEHHbIX U MyHUUMNANbHbIX
cnyxaLlmx; 3alpmTol n3bmnpartesbHbIX Npas Uy npasa
Ha y4acTne B pedepeHayme rpaxpaaH Poccuiickoi
depepaumu;

5) np )ACTBO MO C y4yacTueM UHOCTpaH-
HbIX 1L, OCO6EeHHOCTb @HHOrO BUAA NPOU3BOACTBA
COCTOMT B TOM, Y4TO OAHOM U3 CTOPOH rPaxnaaHCKoro
npouecca siBNSeTCsi MHOCTPAHHOE NMLIO (MHOCTPaH-
HbI FPaXAaHWH, MHOCTPaHHAsi OpraHn3aLus, Mexay-
HapoaHas opraHn3aums);

6) np D)ACTBO Mo 06 ocnap uu pelue-

HUi1 TPETeCKNX CYAOB 1 O BblAa4ye UCMONTHUTE b

HbIX JINCTOB HA NPUHYAUTEJIbHOE UCMNOJIHEeHUue pe-

LWEeHU TpeTeuckux cypoB. [0 NMCbMEHHOMY

COrnalLeHnio CTOPOH CMop O NpaBe MOXET BbITb pac-

CMOTPEH TPeTenCckuM cyaoMm. PelleHne TpeTeiickoro

cya MOXeT ObITb OCMOPEHO B CyAe 06Lelt opucamk-

LMK, 4YTO SIBASIETCS rapaHTuel orpaxaeHus TpeTeit-

CKVX Cy[,0B OT NPOM3BONa;

np DACTBO, (

AeGHbIX MOCTAHOBJIEHNIA U NOCTaHOB/IEHUIA MHBIX

OpraHos.

)e ¢ Ucno cy-

LWEHHbIX NN OCNaprBaeMbIX Npas, CBOOOA 1 3aKOH-
HbIX IHTEPECOB rpaXaaH, OpraHn3aLuii, Npas u UH-

TepecoB Poccuiickoii Penepauun, cybbektoB PO,

MYHULMNaNbHbIX 06pa3oBaHWin, APYrux Nul, sIBNSIO-

LMXCH CyOBEKTAaMM MPaXAAHCKVIX, TPYOOBbIX UM UHBIX

NPaBOOTHOLLIEHWIA;

CMocoGCTBOBAHME YKPEMNIEHUIO 3aKOHHOCTY U NPaBo-

nopsigka, NpeaynpexaeHuio npaBoHapyLieHunii, dop-

MUPOBAHMIO YBaXUTENBHOrO OTHOLUEHUSI K 3aKOHY

v cyny.
AeiicTBUe rpaxaaHCKoro npoLeccyanbHOro 3ako-
Ha BO BpeMEeHM 03HAYaEeT, YTO CyA, NPUHUMAET rpaxaaH-
CKWIN NPOLLECCyanbHbI 3aKOH, OEACTBYIOWLMIA B MOMEHT
COBEPLUEHNSI MPOLLeCCyanbHbIX OENCTBUA, HE3AaBUCMMO
OT TOro, KaKou 3aKOH AeCTBOBa HA MOMEHT BO3HUKHO-
BEHUS rpaxxaaHCKux I'IpaBOOTHOLIJEHVIVL

AeiicTBUe 3aKkOHa B npocTpaHcTBe. [Topsaok cyno-
NPOM3BOACTBA — €AVHbIV Ha BCel TeppuTopun Poccuin-
ckovt Pepepaumn. Bee cyabl Ha Tepputopumn Poccuiickoin
®depepaumy NPYMEHSIIOT OHO NPOLLECCYaNbHOe 3aKOHO-
[aTenbCcTBo. HY 0AVH U3 yHaCTHUKOB MPaxAaHCKUX Mpo-
ueccyalibHbIX HpaBOOTHOUJEHMVI HEe MOXeT yCTaHaBu-
BaTb kakve-nmbo npoLeccyasbHbie npasuna.
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4) NnepecmMoTp He BCTYMUBLLErO B 3aKOHHYIO CUNy

cyne6HOro peLieHnst B Cyae BTOPON WMHCTaHLUUK
(kaccauvoHHasi U anennsauMoHHas MHCTaHuum). Ha
[aHHOM CTaamm rpaxaaHcKoro NpoLiecca nNposepseT-
CSl 3aKOHHOCTb 11 06OCHOBAHHOCTb MOCTAHOBIEHW,
onpeneneHnin, peLlennii cyaa nepeoin MHCTaHLMK;

5) nepecMoTp B nopsake Haa3opa CyaebHbIX pelueHnii
BCTYMUBLLUX B 3aKOHHYIO CUily. DTy CTaaMio rpaxaaH-
CKOro MpoLiecca Ha3blBAIOT UCKIIIOYNTENBHOM, TaK Kak
B J@HHOM Crly4ae nogath anoby Ha pelueHue cyaa
B LieJIOM UNY B €ro 4acTvi NPEeACTaBNIseTCs BO3MOX-
HbIM TOJIbKO MOC/Ne BCTYNneHusi cyaeGHOro peLueHus
B 3aKOHHYIO CUJly;

6) nepecMoTp CcyaebHbIX PelleHuii, BCTYNUBLUMX B 3a-
KOHHYIO CU1y, MO BHOBb OTKPbIBLUMMCSI OGCTOSATENLCT-
BaMm. JTa CTagusi npeanonaraeT BbisiBfIeHWE BHOBb OT-
KPbIBLUMXCA CPeACTB  [0Ka3blBAHWUS, WMEIOLMX
CYLLECTBEHHOE 3HaYeHWe 1 ucxoaa fiena, Kotopele
Ha MOMEHT pa3pelleHusi rpPaxaaHckoro aena cy-
LLECTBOBaNM, HO MO KakUM-MBO NpuyMHam He Gbinn
M3BECTHbI y4aCTHMKaM rnpoLecca.

BbigensioT elle ofHy CTaAvio rpaxaaHCcKoro npouec-
ca — WCMOSIHUTENIbHOE MPOM3BOACTBO. JTO Ta cTagwst
rpaXaaHCKoro MpOW3BOACTBA, HA KOTOPOUM cyneGHble
NpuCTaBbl UCMOMHAIOT akThbl CyAa, a Takxe Apyrux opra-
HOB, KOTOPbIM MPEAOCTaBEHO NPaBO BO3fnaraTtb Ha
rpaxaaH v I0puaNYeCKUX L, 0683aHHOCTH MO Nepeaaye
NEHEXHbIX CPEACTB Y MHOMO UMmyLLecTsa nnbo no cosep-
LUEHWIO ONpeaeNeHHbIX AeNCTBUI (M BO3AEPXAHUIO OT
COBEpLUEHNS 3TUX AENCTBUIA).



| CpeacTBOM KOHCTUTYUMOHHOrO, rpaXaaHCckoro, aogMmnHn-

5. UCcTOUYHUKM rpaxaaHCKoOro
npoueccyasnbHOro npasa

UcTOYHMKM rpaXaaHCcKoro npoueccyasnbHoro npa-
Ba — COBOKYMHOCTb IOPUANYECKNX HOPM, PErysiupyoLmx
AeATEeNbHOCTb nL, yHaCTBYIOLWKMX B rpa>KaaHCKOM Cyno-
NpPOU3BOACTBE, a TakxXe [Ae’TeNnbHOCTb CynoB obLiei
IOPUCOMNKLMM N MUPOBbLIX CYAEN NO rpaXaaHCKMM aenam.
NcTouHnkn B rpaxXgaHckomMm npouecce npeacrtaBnsoT
nepapx14eckylo cructemy. BepxoBeHcTyioLee nonoxe-
Hue 3aHumaeT Konctutyuusa P®. KoHctutyums PO nve-
€T BbICWYIO OpUAnNYECKyo cuny, npsamoe ,ueﬁcmme
1 NpUMeHSIeTCS Ha BCet Tepputopun PD. 3akoHbl 1 MHbIE
HOPMaTVMBHbIE aKTbl, NPUHUMaeMble B Poccuiickoin de-
Aepaumn, He JOMKHbI NPOTMBOPEYMTL KOHCTUTYUMKN PD.
B ct. 118 KoHcTuTyummn PP 3akpenneHo, 4To npaBocy-
Ave B Poccuiickoin Pepepaummn ocywiecrTensercs
TOJIbKO CyaoMm. Cy,u,e6Haﬂ BN1aCTb OCyLWEeCTBNAETCA No-

CTPaTVBHOrO 1 YroNIOBHOMO cyaonpoussoacTea. Cospa-
HWe 4pe3Bbl4aliHbIX CyooB He gonyckaeTcsi. B ct. 120,
121, 122, 123 KoHcTuTyummn PP ycTaHOBNEHHI OCHOBO-
nojnararwowme npmHumnbl BCex BMaoB Nnpon3BoacCcTB:

1)
2

He3aBMCVMOCTb cyael;

HECMEHSEeMOCTb Cyaelt;

HEMNPUKOCHOBEHHOCTb CyAew;

OTKpbITOE Pa3bupaTenbCTBO AeN BO BCEX CyAaX;

COCTSI3aTENbHOCTb U PaBHOMPaBME CTOPOH.
Cneayowmnm NCTOYHUKOM TPaxXAaHCKOro npoLec-
CyasnbHOro npasa sIBNSeTCs rpaXxaaHCKuin npoueccyanb-
Hbll Koaekc PP — cBoA HOPM rpaxaaHcKoro NpoLeccy-
anbHOro  npasa, Perynupylowmx  o6LUeCTBEHHbIe
OTHOLLEHVSI, BO3HUKAIOLLVE B MPOLIECCE OCYLLECTBIEHUS
CBOE AesTEeNbLHOCTH CyIaMu, a TaKxke B MPOLIeCCe 3alum-

)
)
)
)

apw

el

7. DYHKUMOHaNBHBIE MPUHLMUMBI
rpaxxpaaHcKoro npouecca

MpuHUMN AUCMO3NTUBHOCTU. B rpaxaaHckom npo-
Lecce MHOrMe Yy4eHble-npoLeccyanucTbl HasblBalOT
MPUHLMIN ANCMIO3UTUBHOCTU KPaeyrosbHbIM MPUHLVMNOM.
JlaHHbIi NPUHLUMN MO3BONSET AMLAaM, y4acTBYIOLLMM
B rPaxXAaHCKOM Cy[A0Npou3BOACTBE, PacrnopsikaTbCs
CBOMMM MpaBamMun MO CBOEMY YCMOTPEHWIO B COOTBET-
CTBMM B LENIIMM 1 3afa4amMun rpaxkaaHcKkoro rnpouecca.
MpVHUMN OMCNO3UTUBHOCTY PACMPOCTPAHAIETCS TOSLKO
Ha GU3NHECKUX 1 I0PUINYECKMX INLL, @ He Ha rocyaap-
CTBEHHbIE OPraHbl, YbM NpaBa BbITEKAIOT U3 3aKperieH-
HbIX 3aKOHOM 00SiI3aHHOCTEN 1 BKIIIOYAIOTCS B MX KOMIMe-
TEHUMIO NGO NONHOMOUUS.

MpuHumMn cocTasaTtenbHocTn. CornacHo ct. 12 MK
P® npaBocyaune no rpaxaaHcknM aenam ocyLLecTBAseT-
CS Ha OCHOBE COCTA3aTeNIbHOCTU 1 PAaBHOMPAaBWSi CTOPOH.
Cyn, coxpaHsisi He3aBUCUMOCTb, 0GBEKTUBHOCTbL 1 Gec-
NPUCTPaCTHOCTb, OCYLLECTBASIET PYKOBOACTBO Npouec-
COM, Pa3bsICHSIET NMLIAM, Y4aCTBYIOLLVM B Aesie, Ux npasa
1 06513aHHOCTU, NPEAYNPEXAAET O NOCAEACTBUSAX COBEP-
LIEHUS UNN HECOBEPLLEHNS NPOLLECCYalbHbIX AENCTBUIA,
okasblBaeT nMuaM, y4acTBYIOWMM B [efne, CoaeincTave
B peanu3auuy 1Ux npas, CO34AeT YC/IOBUS s BCECTO-
POHHErO 1 NOJIHOrO UCCNEeA0BaHNSA 10Ka3aTeNbCTB, ycTa-
HOBJIEHUS1 PAKTUHECKUX OBCTOATENbCTB U NPaBUILHOMO
NPVYMEHeHNs1 3aKOHOAATeNbCTBA MPU PACCMOTPEHUN
1 paspeLleHnn rpaxaaHckux aen. B rpaxaaHckom npo-
13BO/CTBE GpemMsi JOoKa3blBaHVS BO3/1araeTcs Ha CTopo-
Hbl FPAXAAHCKOro npolecca. B cBolo ouepenb, NpuHLMM
COCTA3aTeNbHOCTU MpeacTaBiseT coboil paBHYyl0 BO3-
MOXHOCTb NnLYy, KOTOPOMY MpenbsiBfIeHO 06BUHeHue
B HapYLLEHUW 4bKX-TO NPaB, NPEACTaBUTb, B CBOIO OYe-

rpaxpaaHckoro npouecca

OcHoBsononaraoLwym NPUHLMMNOM BCEl CUCTEMbI SiB-
NISIETCA MPUHLMN 3aKOHHOCTU. [PUHLMM 3aKOHHOCTU
03HA4aeT, 4TO rpaxkAaHCKoe CyAOnpOV3BOACTBO OCY-
LECTB/SIETCA Ha OCHOBE AECTBYIOLEro 3akoHoaaTesb-
CTBa W AEATeNbHOCTb CyAa, a TakkKe Y4aCTHWUKOB rpax-
[aHCKUX MPABOOTHOLLEHMI HE MOXET BbIXOAWTb 38 PaMKU
3aKoHogaTensCTBa. MpUHLUMN 3aKOHHOCTY peanuayeTcs
Ha BCeX CTaaMsix rpaXAaHCKoro npouecca B CTPOrom
COOTBETCTBUM C POCCUMCKNM 3aKOHOAATENbCTBOM.

Cratbsi 118 KoHcTutyumn PO ykasbiBaerT, «npasocyane
B Poccuiickoin Pepepaumn oCcyLLECTBASETCst TONbKO CY-
pom. CynebHasi BnacTb OCYLLECTBASIETCS MOCPEACTBOM
KOHCTUTYLIMOHHOT O, MPaX/JaHCKoro, afiM1HNCTPATUBHOrO
1 YroJIoBHOro npou3eoAcTea». M3 3akpenneHHbix KoH-
cTUTyumein PO nmnepaTtvBHbIX HOPM CredyeT NpUHLMN
OCYLLECTB/IEHUS NPaBOCYAMS TONbKO CYAOM. [laHHoe
NonoxeHue Takxe 3akpenneHo B cT. 5 MK Pd.

MpuHUMN coYeTaHUs €AUHOJINYHOro U Konne-
rnanbHOro cocTaBa cyAa Npy PpacCMOTPEHUN MPpaxaaH-
ckux aen. MpaxaaHckue fena B Cyaax nepBoit UHCTaHLMK
cornacHo cT. 7 I'MK P® paccmatpuBatotcs cyabsimu eam-
HONMYHO MNK KonnernanbHo. [ena no xano6am Ha cy-
[Ae6Hble MOCTaHOBJIEHVSI MUPOBbIX CYAEM, He BCTYNUBLLNE
B 3aKOHHYIO CWJly, paCCMaTpPUBAIOTCS B aneisuyOHHOM
nopsake eAMHONNYHO CYAbSAMU  COOTBETCTBYIOLLMX
paioHHbIX cyAoB. paxpaHckue pdena B cydax Kac-
CaLMOHHOM 1 HaA30PHONM MHCTaHLMIM paccMaTpyBaloTCs
KosinernasnbHo.

Cratbsi 120 KoHcTuTyumm PO ykasbiBaeT, 4To Cyabu He-
3aBUCUMbI M MOAYMHAIOTCS ToNbko KoHcTuTyummn PO
n denepanbHblM 3akoHaM. MpUHLMN HE3aBUCUMOCTHU

8. MoHsTue rpaxpaHcknx
npoueccyanbHbIX NPaBOOTHOLIEHUIA

FpaxaaHckue npoueccyanbHble NPaBOOTHOLLE-
HUS — OTHOLLEHMS, BO3HUKAOLWME MEXAy CyObekTamu
rpaxAaHCcKoro CyA0npou3BoACTBa Mo rpaxaaHCKUM fe-
nam, perynvpyemblie rpaxnaHCKMM 3aKOHOAATeNbCT-
BOM P®. MOMEHTOM BO3HMKHC rpax,
npoueccyanbHbIX NPaBOOTHOLIEHWI sBNsieTCst obpa-
LLIEHME C MCKOBbIM 3asIBNIEHVEM, 3asiBIEHVNEM B CYZ, INLa,
Ybe MPaBo HapYLLEHO, 1 HaKT BbIHECEHUs Cyabeli onpeae-
JleHns 0 BO36YX/JeHUM rpaxaHCKoro npov3BoaCcTBa rno
nAeny. CyllecTByeT CMOPHOE MHEHVE O MOMEHTE BO3HMK-
HOBEHUS FPaXAaHCKMX MPOLECCYasbHbIX MPaBOOTHOLLE-
HWIH. MOMEHTOM BO3HUKHOBEHMS FPaXaaHCKUX npouec-
CyasibHbIX MPaBOOTHOLUEHWI sBRsieTcs obpatlieHue
C MCKOBbIM 3as1BJIEHMEM NINLA, YbE NMPABO HAPYLLEHO, Npu
3TOM He MMeeT 3Ha4YeHWs, BbIHECEHO N onpeaeneHve
0 BO36YXAEHUM PaXAaHCKOro CyAONpOM3BOACTBA U
06 oTKa3e B ero NpuHsTUn. CTOPOHHUKU NEPBOI Teopun
YTBEPXJAIOT, 4TO rpax/JaHCKune npoLeccyasibHble NpaBo-
OTHOLLEHVSI BO3HWKAIOT TOJbKO Mocne ¢akTa BbHECEHUS!
cyabei onpepeneHusi o Bo3byXaeHWM rpaxmaaHcKoro
Npon3BOACTBA MO AeNy, T. €. Noc/ie COBepLUEHUs Cybei
onpeneneHHbIX MPOLECCYasbHbIX AEMCTBUIA, YTO AOKHO
noB/eyb BO3BYXAEHNE rPaxaaHCKOro Cyaonpov3BOA-
CTBa 1 UMETb NpoLieccyanbHoe npoaoxeHue. MpuHocs
MCKOBOE 3asiBNIeHNe B CyA, NMLO, Ybe NPaBO HapYLLEHO,
oXxuaaeT oTBeTa B TedeHme 5 aHei cornacHo ct. 133 MK
P®. Cynps B TeueHve 5 AHell NpUHMMaET pelueHue
O MPUHSATUW, OTKa3e B NMPUHATAN, BO3BPALLEHUWN UK OC-
TaBIEHUWN UCKOBOTO 3asiBneHnst 6e3 AsvkeHust. B niobom
13 Ha3BaHHbIX CNy4yaeB CyAbeli BLIHOCUTCSI onpepnene-
Hue. CTOPOHHVKM BTOPOV TEOPUM BO3HUKHOBEHUS MpaXx-




cyfAeil No3BONSIeT roBOPUTb O HEorpaHW4yeHHoM
BNACTW, NPefOCTaBIIIEMOi1 Cyay.

MpaBocyavie No rpaxaaHckMM Aenam OCYLLeCTBASeTcs
no NPUHUMNY paBeHCTBa Nnepep, 3aKOHOM U CYAl0M BCEX
rpaxaaH. [JaHHbI NPUHUMN NpeaocTaBisieT y4acTHUKaM
rpaxKaaHCcKoro CyAOnpon3BOACTBA PaBHbIE BO3MOXHOCTU
no 3awuTe HapyLeHHbIX UK ocnapueaemMbix npas. MpuH-
uMn paBeHCTBa BCEX Mepeq, 3aKOHOM U Cy[oM SiBAsEeTCs
KOHCTUTYLIMOHHBIM MPUHLMMOM, @ MPUMEHUTENBHO K rpaXx-
AaHCKOMY CyA0MNpPOU3BO/CTBY O3Ha4aeT BO3MOXHOCTb CTO-
POH rpaxaaHCcKoro npouecca NnpeacTaBsaTb JokasaTesib-
CTBa, y4acTBOBaTb B WX MCCNeAOBaHUM, 06xanoBaTtb
cynebHble peLleHns, nogaBaTh YaCcTHbIE Xanobbl, 3asBNATL
XxojartancTea u 0TBOAbI.

MpuHUMN rocyaapCTBEHHOro si3blka O3HA4aeT, YTo
rpax/aHckoe Cyaonpou3BOACTBO BeAeTCs Ha PYCCKOM
A3bIKE WIN HA rOCYJapCTBEHHOM si3blke pecnybanku, KoTo-
pasi BxoauT B cocTae Poccuiickoin deaepaumnu.

MpuHuMN rmacHocTM cype6Horo pasbupartenbcrBa
03Hayvaert, 4To cyaebHoe pa3bupaTensLCTBO NPOBOANTCS OT-
KPbITbIM 1 €70 MOTyT MOCETWUTb BCE Xenalolyme nviua, [o-
cTurwme Bodpacta 18 net. CyLlecTByioT Cinyyau, Korga npo-
BOJUTCS 3aKpbITOe 3acefaHune, HanprmMep, ecnu:

1) B cynebHOM 3acefaHuy pasriallaeTcsi rocyaapCTBeH-
Has TanHa;

3aTparnBaloTCs MHTEPEChl HECOBEPLLIEHHONIETHYIX;

peyb naet 06 ycbiHOBNEHUY (yaodepeHnn) pebeHka;
37O npeAycMoTpeHo denepanbHbiM 3aKoHOoAaTe b
CTBOM.

2
3
4

mﬂaHCKMX npoLeccyabHbiX NPABOOTHOLLEHWIA CYU-

TalT, YHTO OHWU MOryT BO3HUKHYTb TOJIbKO B O4AHOM
cnyyae — npu NPUHSTAN CKOBOTO 3asiB/IEHNS U BO3OYX-
[EHUN rpaxaaHCKoro Npon3BoAcTBY no geny. Mo ncrteye-
HWM CPOKOB, 3aKpernieHHbIX NpoueccyalibHbiM 3aKoHOAa-
TeNbCTBOM, CY[, AOJIKEH BLIHECTV OAHO U3 MPUHSATBLIX UM
peLueHnii. M He BaxHO, 4TO 3TO OyAeT 3a pelleHune: npu-
HATUE, 0TKa3 B NPUHATUN, BO3BPaALLEHNEe 1in ocTaBiieHne
6e3 [BUXEHUS| MCKOBOIO 3asiBNIEHUs, HO rpaXaaHckue
npoLeccyasnbHble NPaBOOTHOLLEHNS YXE UMeNn MecTo
6bITb. MpPU BO3HUKHOBEHUM FPaXAaHCKUX npoLeccyanb-
HbIX MPABOOTHOLLEHUI NNLIO, Ybe NMPABO HaPYLLEHO, Npu-
obpeTaeT COBOKYMHOCTb MPOLLECCYaibHbIX Npas U 06§-
3aHHocTel. Ecnum npepnonaraTtb, 4TO rpaxgaHckue
npoueccyasbHble NMPaBOOTHOLLEHUS! BO3HUKAIOT NMPU Bbi-
HeceHun onpeneneHns cyaoM O NMPUHATAN NCKOBOTO 3a-
ABNEHNS 1 BO3OYXAEHUM FPaxAaHCKOro npou3BOACTBA
no pgeny, Toraa kak paccMaTpuBaTh Npaso vua, Nogas-
LIero UCKOBOE 3asiBIEHNEe, BEPHYTb NOAAHHOE MCKOBOE
3asBneHne, ero 0653aHHOCTb OMNNaTUTb rOCYAapCTBEH-
HYIO MOLLMWHY (TaK kak 63 ynnarbl FoCMoLINHLI ICKOBOE
3asBneHune 6yaeT octaBneHo cyaom 6e3 asmxenns)? Uc-
XO[s 13 BCEro BbILIECKA3AHHOrO CNeayeT, 4TO rpaxaaH-
ckne npoueccyasnbHble MPaBOOTHOLIEHUSI BO3HUKAIOT
B MOMEHT MPUHATUS ICKOBOrO 3asiBfIEHNS B CYAE.

Tbl rpaXgaHamMmu HapyLlleHHbIX 1ian ocnapvBaeMbliX
npas 1 3aKOHHbIX MHTEPECOB.

TpeTbe MECTO B MEPAPXMHECKOW CUCTEME UCTOYHVKOB
rpaxaaHCcKOro MpoLeccyanbHoro npasa 3aHMMaloT ge-
AepanbHble KOHCTUTYLIMOHHBIE 3aKOHbI U deaepanb-
Hble 3aKOHbI, B TOV UM MHOW Mepe CoaepXallve Hop-
Mbl, PErYNNpPYIoLLME rPaxgaHCKO-NPaBOBble OTHOLLEHWUS.

MocTtaHoeneHuus MNMpaeuTtenbcTea PP Takxe ABNSIOT-
CSl ICTOYHUKAMM MPaKAAHCKOro NPOLECCYanbHOro npaea.

McTouHMKaMy rpaxaaHCcKoro npoLeccyanbHoro npasa
TaKxke SBASIOTCH HOPMbI MEXAYHaPOAHbIX ,OrOBOPOB.
YacTb 4 cT. 15 KoHctutyuun PO 3akpennseT, 4To obLue-
NMPU3HaHHbIE NPUHLMMBI U HOPMbI MEXAYHapOAHOro npa-
Ba 1 MexJyHapoJHble JoroBopbl PP sBnsioTcs cocTas-
HOW yacTblo ee npaBoBOW cucTembl. Ecnn
MeXayHapoAHbIM [0roBopoM P® ycTaHOBNEHbI WHblE
npasuna, Yem npPeayCMOTPEHHbIE 3aKOHOM, TO NpuMe-
HSIIOTCS MPaBMIa MeXayHapoAHOro AoroBopa. YacTb 2 CT.
1 MK P® pybnvpyeTt AaHHOE NOnoXeHue.

B cnyyae oTCYTCTBMSi HOPMbI MPOLIECCYaIbHOrO NpaBa,
PErynvpyioLLEN OTHOLLEHUS!, BO3HUKLLME B XOAE rpax-
[@HCKOro Cyaonpou3BOACTBa, deaepasnbHblie cyabl 06-
el IPUCONKLINM 1 MUPOBBIE CYabW MPUMEHSIIOT HOPMY,
PErYNVPYIOLLYIO CXOAHbIE OTHOLLEHUSI (QHANOrMsi 3aKo-
Ha), a NPy OTCYTCTBUW Tako HOPMbI AENCTBYIOT UCX0aS
V3 MPUHLMMNOB OCYLLECTBNEHUS NpaBocyaus B PO (aHa-
niorMu npaea).

7§l Penb, [okasaTenbCTBa, NOATBEPXAAOLLINE NPaBOTY

ero genctswin. MpuHUMN paBHONpasus CTOPOH
yKasblBaeT Ha HaJMuMe paBHbIX MPOLECCYasibHbIX NPaB,
a Takxe Ha JOCTYNHOCTb cynebHol 3awmTsl. Kaxaoe nu-
L0, Ybe NPABO HapYyLLEHO, UMEET NPaBO 06PATUTLCA B CYL4,
3a 3alMTOW HapyLIEHHbIX WAV OCMapuBaeMbX Mpas
B YCTAHOBJIEHHOM FPaXAaHCKUM 3aKOHOAATENbCTBOM MO-
psipke. B IMK P® BMecTe ¢ NPUHLMNOM COCTS3aTeNbHOC-
TU ¥ PaBHOMPaBUS CTOPOH CyLLECTBOBANA OObEKTUBHASA
UCTUHA, AO0Ka3blBaHWE KOTOPOW Ans cyda 6buio 06s3a-
TeJIbHbIM.

MpYHUMN HENoCpPeACTBEHHOCTU OCHOBaH Ha Heob-
XOAMMOCTY Cy[ia UCCIef0BaTh NPEACTaBNEHHbIE oKa3a-
TenbCcTBa B 3ane cyaebHoro 3aceparus. Cya 0693aH Bbl-
cnylwath CTOPOHbI U APYrUX JWL, y4acTBYIOWVX B Aere,
TakK Kak TObKO MpY MOJIHOM U OGBEKTUBHOM U3y4eHWUU
MNCbMEHHbIX N BELWECTBEHHbIX 0Ka3aTeNIbCTB BO3MOXHO
BbIHECEHVE MPAaBWILHOrO 1 3aKOHHOTO cyAebHoro pe-
LIEHMS.

ﬂpvmu,un coYyeTaHns NMUCbMEHHOCTU U MacHOCTU
B rpaxjaHckoM cygonpounseoacTtee. CornacHo JaHHOMY
MPUHLMMY CTOPOHbI MOTYT YCTHO B CyAe6GHOM 3acefaHum
mnanaratb CBOVM MbIC/IM NO NMNOBOAY 3asiBNIEHHbIX TpesOBa—
HWIA. YCTHas peyb NO3BOMISET ONPeaenvTb NOCPEACTBOM
VMHTOHaLMK, $hpas CMbICN CKa3aHHOrO, Y4TO, B CBOIO Ove-
peab, No3BOIAET YCTAHOBUTb HaMepeHUsi CTOPOH. B 10
BpEMSi, KOrja CTOPOHbI YCTHO M3N1araloT CBOW [40BOAbI MO
o6CcTosTeNnLCTBaM Aena, cekpetapem cyaebHoro 3aceaa-
HWS BEAETCSA NPOTOKON CyAe6GHOro 3aceAaHus, B KOTOPOM
OTPaxaeTcs KaX0e C/I0BO, CKa3aHHOE CTOPOHAMMU.
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rpaxpaaHcKux npoweccyanbHbIX
NPaBOOTHOLUEHUI

,ﬂﬂﬂ BO3HUKHOBEHUSA IpaXaaHCKUX npoueccyasibHbIX
NPaBOOTHOLLIEHN HEOOXOAVIMO TPU NPEANOCHUTKN:

1) HOpMa rpaxaaHCKoro NPOLECcCyasnbHOro npasa;
2) Hanuuue lopuandeckoro dakra;
3) NpaBoCYGLEKTHOCTb YHACTHMKOB NMPaBOOTHOLLEHWIA.

Hopma npaBa — ucxogsiee OT rocyaapcTsa v um
oxpaHsiemoe o6LieobsasaTensHoe, dopmansHo-onpease-
JIeHHOe NpeanucaHvie, BolpaxeHHoe B BUAE Npasuna rno-
BELEHUS1 UM OTNPABHOrO YCTAHOBJIEHMS U SIBASIOLLEECS
rocyfapCTBEHHbIM PEerynsitTopomM OO6LLECTBEHHbIX OTHO-
LweHui. MpUMEHNTENBHO K rpaXaaHCKOMY npoLeccyanb-
HOMY NpaBy (B 4aCTHOCTU, K rPakAaHCKUM NpoLieccyab-
HbIM MPaBOOTHOLLEHUSIM) HOpPMa MpaBa npeanonaraet
YCTaHOBJIEHHYIO 3aKOHOM MOABEOMCTBEHHOCTb TOrO WIn
VHOro Aena cyay o6Lei opucavKuMn Ui MUpPOBOMY
cyabe. OgHAKo Ha OCHOBaHWM CYLLECTBOBAHUSI HOPMbl
npasa rpax/JaHckune npoLeccyasbHble MPaBOOTHOLIEHUS
BO3HVKHYTb HE MOTYT, HEOGXOAVMMO COBEpLUEHNE CYyObeK-
TOM rpaxaaHCKuUX npoueccyanbHbIX I'IpaBOOTHOUJeHVIVI
KOHKPETHOro AeincTeus (6e3neincTauns).

JeicTeue (6e3peinicTBue) Takxke MoOXeT ObiTb Npeano-
CbINIKO BO3HUKHOBEHMUS rpaxaaHCKuUxX npoueccyalsbHbIX
NPaBOOTHOLLEHWIA TOJILKO MPW YCIOBUM, €CJIN OHO HOCUT
NpaBoOBOV XapakTep, T. €. MPaBOOTHOLLEHWE CTano pu-
andeckum daktom. Kopuandeckuin hakT, NopoXAAILLMNIA
rpaxaaHckue MpoLeccyasibHble NPaBOOTHOLLEHWS!, JOM-
XeH ObiTb BbIpaXeH B BuAe AEWCTBUS cyda (Hanpumep,
BO36YX/EHMe rpaxJaHCKOro NpPou3BOACTBA MO AeNy).
[elicTBue cyna kak BblpaXeHue iopuanyeckoro dakra
HOCWT NMCbMEHHBIN xapakTep. Tak, CMepTb NMLa, y4acT-

EEE] 11. Noustue nuu, y4acTeylowmx B aene

B cocTas v, y4acTByloLYIX B iefie, BXOAAT Anua, 06-
paTUBLLMECS B CYA, 32 3aLLMTOV CBOMX MPaB 1 3aKOHHbIX
nHTepecos. B cootBeTcTBUM cO CT. 34 MK P® nuuamm,
Y4acTBYIOIMMU B AieNne, NPU3HaloTCs CTOPOHbI (UCTel,
1 OTBETYMK), TPETbU IULLA, 3aBASIOLLME CAMOCTOSITENb-
Hble TpeboBaHWs, TPETbU NULA, HE 3asBASIOLLME CaMO-
CTOSITeNbHOrO TPeBoBaHUs, 3asBUTENN, 3aMHTEPECOBAH-
Hble Mua, MPOKypop, Nivua, obpaTuBluMecs B Cyh 3a
3almToln npae, cBO6OA M 3aKOHHbLIX UHTEPECOB APYruxX
NWL, UM BCTyNaoLve B NPOLLECC U1 Aayn 3aKJIoHeHUs
(opraHbl rocyfapCTBEHHOV BRACTW, OpraHbl MECTHOrO
camoynpasneHusi, opraHM3aumm, rpaxaaHe). B cnyyasix,
npeaycMOTPEHHbIX 3aKOHOM, OpraHbl roCy1apCTBEHHOW
BNIACTW, OpPraHbl MECTHOIO CaMOYNpPaB/eHNsl, OpraHn3a-
Lun UK rpaxpaHe Bnpase o6paTuTLCS B Cyf, C 3asBrie-
HVEM B 3alMTy npas, CBOGOA, U 3aKOHHbIX MHTEPECOB
ApYrux nuu, no nx npocsbbe nnbo B 3awmTy npas, cBobopa,
M 3aKOHHbIX WHTEPEeCcOB HEOMNpPeAEeneHHOro Kpyra uu,.
3asBreHne B 3alMTy 3aKOHHBLIX MHTEPECOB Headeecro-
COBHOMO MM HECOBEPLLEHHONIETHErO rPaXAaHNHA B 3TNX
cnyyasx MoXeT ObITb NOAAHO HE3aBWCUMMO OT MPOCLObLI
3aMHTEePEeCOBAHHOIO NMLA WM ero 3aKOHHOro npeacTa-
BuTensi. Jiua, nogasLuve 3asBieHne B 3aLLUTY 3aKOHHbIX
VHTEPECOB APYrux NnL, MONb3YIOTCS BCEMU NpoLec-
CyasibHbIMM NpaBamu U HECYT BCe MPOLIeCCyasibHble 065-
3aHHOCTM UCTLA, 32 UCKJ/IIOYEHNEM MPABa Ha 3aKJioYeHne
MUWPOBOrO cornatleHuns n 06s93aHHOCTM No ynnate cyaed-
HbIX pacxonoB. B cnyyae oTkasa opraHoB, opraHu3aunii
VK rpaxxaaH nofaepxvBaTb TpeboBaHve, 3asiBNEeHHOe
VMW B MHTEpecax ApYyroro nuua, paccMoTpeHue aena no
CcyLLecTBY npogoskaeTcs. Mpu oTkase ncTUa OT Ucka Cyn,
npekpaLlaeT NPOM3BOACTBO MO Aesly, EC/IN 3TO HE NPOTH-
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npoueccyasnbHbIX NPABOOTHOLUIEHW

CyGbeKkTamu rpaxaaHckux npoueccyarsnbHbiX npa-
BOOTHOLLUEHUIA SIBNISIOTCH GU3NYECKVE U IOpUaNHECcKme
nvua, HadeneHHble 3aKOHOM OMpefeneHHbIMU NPoLEeC-
CyasibHbIMU NpaBamun 1 0693aHHOCTSIMW B COOTBETCTBUN
C VX MOJIOXeHWeM B Aene. B 3aBMCHMOCTM OT akTUBHOCTH
y4acTus L, BbIAENSIOT TPU FPYMMbI:

1) nuua, ocylwecTensiowme npasocyame (K HUM OTHO-
CATCS Cy/ibl NEPBOV MHCTAHLWW, CyAbl BTOPOI MHCTaH-
LK, CyAbl HAA30PHON MHCTaHLMK, CeKpeTapu cyaet-
HOro 3acepaHus);

2) nvua, y4acTByiolME B OCYLLECTBJIEHUM MPaBOCYAMS
(vcTeL, OTBETHMK, 3aSBUTESb, 3aMHTEPECOBAHHOE NIN-
U0, TPeTbW Nnua, 3asBNSIOWMNE CaMOCTOATESbHbIE
Tpe6oBaHWs, TPETbU INLA, HE 3asBASIOLLME CAMOCTO-
ATenbHbIX TPeBGoBaHWI, NPOKYPOP, OpraHbl rocynap-
CTBEHHOW BNIACTU, OpraHbl MeCTHOro camoynpasJe-
HUA);

3) nu1ua, coaencTByIOLLME OTMPABIEHMIO NPaBOCYAUS (CBU-
[AeTenn, aKCnepThl, NePeBOAYMKN, CNEeLMannCTbl N T. A,.).

CyA KaK OCHOBHOW Y4YaCTHUK rpaXAaHCKUX
npoueccyanbHbIX NPaBoOOTHOLWEHUIA. O6s3aTeNbHbIM
Y4aCTHVMKOM PaxAaHCKUX NPOLLECCyabHbIX MPaBOOTHO-
weHuii sBnsietca cyn. Cyn siBnseTcst Cy6GbekToM rocy-
[apCTBEHHOM BNacTy, NPU3BaHHbIM OCYLLECTBAATL Npa-
Bocyaue. CornacHo cT. 14 MK P® cyn MOXeT BbICTYNaTb
B KQYeCTBE €AMHOJINYHOrO OPraHa (ecnv rpaxaaHckoe
NPOV3BOACTBO MO AeNy BEAETCS B CyAe NEePBON UHCTaH-
LUM1) 1 KONNEermanbHOro opraHa (npu paccMoTpeHun
[ena B KacCaUMOHHOM nopsiike, B nopsiake cyae6Horo
Hapgopa). MNpu konnervanbHOM opraHe B COCTaB cyaa
BXOAAT Tpoe npodeccroHanbHbIX Cyaen, OOUH U3 KOTO-

12. Mpaea 1 0693aHHOCTN NNLL,
y4yacTBYIOLLUX B Aene

Cratbsi 35 MK PD onpenensieT kpyr npae 1 06s3aHHO-
cTelt nuu, ydacTeylowmx B fene. Jiuua, yyacteyoume
B Aene, UMeIoT NpaBo:

1) 3HaKOMUTLCA C MaTepuanamu gena. 3To MOXHO Ae-
naTb Kak B NOMeLLeHun cyaa, Tak 1 B XoAe HavasLue-
rocs pasbuvparenscTea Aena B 3ane cynebHoro 3ace-
naHus(nocne poknana aena);

2) penatb BbINUCKM 13 MaTepuanos Aena. O6bem Bbinu-
COK onpepensieTcs CamuM NULOM, Y4acCTBYIOLUM
B Aene;

3) cHumaTb Konuu. MoxHO Aenatb Ux OT Pyku, CHUMATb
Kcepokonuio unn potorpadmposaTh;

4) 3asBnsTb 0TBOALI. JIMLO, yHacTByioLLEee B Aene, Brpa-
Be CAenaTb 3TO B OTHOLLUEHWUM YNIeHOB CyAa, NPOKYpPO-
pa, cekpetapsi cyaebHOro sacepaHusi, akcnepra,
cneuvanucTa, NepeBoaunKa;

5) npeacTaBnsTb [oka3aTenbCcTBa W y4acTBOBAaTb B KX
nccneposaHum. Mpu aToM Npasuna 06 0THOCMMOCTY
1 [ONyCTUMOCTU [0Ka3aTeNbCTB AEeNCTBYIOT B MO-
HOM o6beMe;

3ajaBaTh BOMPOCHI APYrUM NNLAM, Y4aCTBYIOLLUM
B Aefle, CBMAETENSIM, 3KCMEepPTam 1 creuuanuctam.
Bonpockl 3agalotca ycTHO, B nopsiake, onpeaensie-
MOM CY/I0M 11 C pa3peLLeHns NpeaceaaTeNbCTayioLLe-
ro;

7) 3asBnaTb xo4aTalicTea, B TOM Yucne 06 nctpebosaHmnm
AoKa3aTenbCcTe. 910 06palleHnst K Cyay, C MOMOLLbIO
KOTOPbIX JINLO, y4acTByloLLEee B Aene, CTPEMUTCS MNon-
Hee peann3oBaTb CBOM MPaBa, ykasaTb Ha HapyLUeHUs!,
Aornyckaemble JpyruMun IMLAaMM, yHacTBYIOLLMMM B Jie-
e, cnoco6CTBOBATb, YCTAHOBIEHMIO UCTUHBI U T.4,;



m pbIX IBNSIETCS CYAibeil — NPeACceaaTenbCTBYIOWNM.
B cyne Haa30pHOW MHCTaHUMM B COCTaB BXOAAT
cyabs — NpeacenaTenbCTBYIOLMIA U HE MEHee ABYX Mpo-
deccroHanbHbIX cyaein. Bonpochl, BO3HMKaoLWwwme npu pac-
CMOTPEHWMN fena CyoM B KOernanbHoOM cocTaBse, paspe-
LalTCA CyAbsAMM GONbLUMHCTBOM rON0COB. HWKTO 13
cyneit He BNpaBe BO3AepXaTbCsi OT ronocosaHus. Mpeace-
[aTenbCTBYIOWMIA ronocyeT nocnegHnm. Cyaps, He cornac-
HbI C MHEHWEM GOJbLUMHCTBA, MOXET U3NI0XUTb B MUChb-
MeHHO d¢opme cBoe ocoboe MHeHue, KOoTopoe
npuobLLaeTcs K Aeny, HO Npy 06bABIEHUN NMPUHATOrO MO
Aeny pelleHVsi Cyaa He ornaiiaeTcs. OCHOBHOM 3apayei
cyAaa ABNSeTCa OCYLUECTBIEHME NPaBOCyaus No rpaxnaH-
CKUM Jenam B CPOKMW, YCTAHOB/IEHHbIe 3aKOHOM B LIeNsiX
NPaBUBLHOrO paspeLleHnst Aena Ans 3aLUmThbl HApYLIEHHbIX
npas 1 cBo6op, Nnua, 06paTUBLLErocs 3a 3aLLUMTow B CyA,
Bce y4aCTHUKM rpaxpaHCcKoro npov3eoAcTea no aeny
OCYLLECTBASIOT CBOM AENCTBUSA NoA, KoHTponem cyaa. Cyn,
HanpaeasgeT npoueccyasibHyl0 AeATeNIbHOCTb Yy4aCTHUKOB
npouecca 1 CoaeincTByeT M B OCYLLEECTBAEHWM X NPOLLEeC-
CyasibHbIX MpaB W MpoLeccyabHbix 06si3aHHOCTeN. Bee
TpeboBaHus, NpeabsBAsemMble CyA0M BO BPEMS rpaxaaH-
cKoro npouecca, 06s3aTesbHbl A1 BCEX Y4aCTHUKOB Mpo-
Lecca.

8)paBaTb 0ObSICHEHMS Cydy B MUCbMEHHOW

1 yCcTHOI popme. Peyb naet o cnyyasx, koraa nuua,
yyacTBylolve B Aenie He 0653aHbl, a BrpaBe AaBaTh
00bsICHEHNS MO xo4y pasbupartensctea gena. Muck-
MeHHble 06bACHEeHUS nvu, y4acTBylOLWUX B aene, orna-
LIaloTCA NPeAceaTesbCTBYIOLLMM;

NPUBOAUTL CBOM A0BOAbLI MO BCEM BO3HMKAIOLLMM

B X0A4e cyaebHoro pasbupartensctea Bonpocam. Yro-

6bl M3bexartb 3aTArvBaHWa npouecca, uMuo, yvac-

TBYylOLLIEE B Aene, BNpase 370 AeNnaTth b C paspe-

weHna npeacegartenbCTBylowWlero M B nopsagke,

YCTaHOBJIEHHOM 3aKOHOM;

10) BO3paxaTb OTHOCUTENbLHO XOAATalCTB U [0BOJOB
APYrux nuu, y4acTeylowmx B aene. BospaxeHus moryt
ObITb MOAAHbI B MMCbMEHHOW hopme;

11) obxanoBatb cyaebHble NOCTAHOBIEHNS N UCMONb30-
BaTb NpenocTaB/ieHHble 3aKOHO4AaTEeNIbCTBOM O rpax-
[AHCKOM  Cy[OMNpOV3BOACTBE [pyrue npoLec-
cyasnbHble NpaBa.

Jlvua, yyacTeylolime B Aene, A0MKHbl 406POCOBECTHO
noJsib30BaThCs BCEMU MPUHAANEXALMMN UM MpOLec-
cyasibHbIMU1 MpaBamMu.

JNuua, yyacTeyiowme B aene, HecyT npoueccyasnb-
Hble 0693aHHOCTU, yCTaHoBMeHHble [TIK PP 1 nHbIMK
dpenepanbHbIMU 3akoHamu. Npy HEUCNONHEHNM NPOLIEC-
cyanbHbIX 06513aHHOCTe HacTynailoT NOCNEACTBUS, KOTO-
pble NpeaycMOTPeHbl 3aKOHOLATENbCTBOM O FpaXaaH-
CKOM cyaonpoussoacTee. Hanpumep, npy NOBTOPHOIA
HesaBKe Haanexawumm 06pa3OM MN3BELEeHHOro cenaetTens
6e3 yBaXWUTENbHOV NPUYVHBI, CYA, UMEEeT NPaBo HaJIOXUThb
wrpad Ha cemaeTens.

©

BYIOLLIEr0 B rpaxAaHCKOM CyAonpov3BOACTBE, He
BJIEYET MPOLLECCYaNIbHO-MPABOBbLIX MOCNEACTBUN,
a ons nx HacTtynneHus HSOﬁXO,ELMMO BblHECEHME CYyOo0M
onpeaeneHns 0 NPUOCTaHOBIEHUU WUNU NpeKkpaleHun
npou3BoacTBa No aeny. B otnvuve oT matepuanbHbix
npaBoBbIX OTHOLLEHWIA B npoueccyasibHbIX NMPaBOOTHO-
WeHnaxX OoCHOBaHMEM BO3HUKHOBEHUSA, U3MEHEeHUa uin
npekpaLLeHns OTHOLLEHWNI He SBASIETCS A0roBOP Mexay
CyAoOM 1 CTOpOHamMu Cygonpon3soacTea.
ﬂ,ﬂﬂ BO3HMKHOBEHWUA TPaXOaHCKUX MnpoueccyasibHbIX
NPaBOOTHOLLUEHWNI, KPOME HOPMBbI NMpaBa 1 I0PUONYECKO-
ro npasa, Heoﬁxo,umma W TPEeTbs Npeanocbuika — rpax-
[laHckasi NpPaBOCNOCOGHOCTL. MpaxaaHckas npouec-
cyanbHasi NpPaBoOCMOCOGHOCTb — MpPefoCTaBlEHNE
CyOBEKTY OTHOLLEHWI COBOKYMHOCTM Npas, KOTOPbIMU OH
MOXET BOCMOJ1Ib30BaTbCS B MPOLLECCE NPABOOTHOLLEHWIA,
1 Kpyr 0693aHHOCTEN, KOTOPblE CYOLEKT AOMKEH UCMOS-
HATb. Fpa)K,uaHokaﬂ I'IpaBOCI'IOCOﬁHOCTb onpegensaeTrca
3aKOHOATeNbCTBOM A/ KAXA0r0 CyObekTa OTHOLIEHWIA.
paxaaHcKol NpaBoCNoCOGHOCTLIO 06nagatoT dusmyec-
Kne nuua, lopugunyeckue nuua, OﬁLLLeCTBeHHbIe opraHn-
3aumun, TPYAOBbLIE KONNEKTUBLI. MPaBOCNOCOBHOCTL ro-
CyAapCTBEHHbIX OpraHos, opraHoB MECTHOro
camoynpasfieHnsi, NPOKYpPOPOB OMNpedenserca cneum-
allbHbIM ¢8ﬂepaﬂbelM 3aKoOHOAATENIbCTBOM.

BOPEYNT 3aKOHY UM HE HApYLIAET NpaBa 1 3aKOH-

Hble MHTepeckl Apyrux nuy, (cT. 46 MK P®). Tocy-
[apCTBEHHbIE OPraHbl, OpraHbl MECTHOrO Camoyrnpase-
HVSI [0 MPUHSTUSI PELUEHNsI CYAOM MEPBOIN MHCTaHLMK
BCTynatoT B Aeno no cBoein WHUUmMaTnBe Unm no nHnuuma-
TUBE LI, Y4aCTBYIOLLVIX B AeS1e, U151 Aa4U 3aKITIOHEHNsI MO
[eny B Lensix OCYLLECTBEHNSI BO3/IOXEHHbIX Ha HUX 00s-
3aHHOCTEN 1 3aLnThbl NPaB, CBOGOA, N 3aKOHHbIX UHTEpe-
COB ApYrux iy, unun nitepecos P®, cy6bekTos PD, my-
HuuMnanbHbix o6pas3oBaHuin. Cyn Takxe MNo CBOEW
WHULUMATUBE MOXET NPUBEYb K yHacTuIO B iefie rocyaap-
CTBEHHbIVi OPraH WJIM OpraH MeCTHOro CamoyrpaB/eHNst
AN [OCTUXKEHMS 3aLLMThI NPaB, CBOOOL, U 3aKOHHbIX UH-
TepecoB Apyrux nuu, unu nHtepecos Poccuiickoin depe-
paummn, cybbektoB Poccuiickoii depepaummn, MyHUUM-
nanbHbIx 06pa3oBaHuii (cT. 46 MK Pd).

MUcTuom B rpaxaaHCcKoM NpoLeccyanbHOM nNpase ume-
HyeTCs Lo, obpaTuBLLEECs B Cy[, 3a 3alLWTON CBOUX
HapYLLUEHHbIX UM OCMapMBaeMbIX NMpaBs, CBOGOS, 1 3aKOH-
HbIX MHTEPECOB. JIMLI0, KOTOPOE NPUBNEKAETCS B CYL, 415t
OTBETa Ha NPUHECEHHOE NCTLIOM UCKOBOE 3asiBlIeHNe, Ha-
3blBaeTCs OTBETYMKOM. HTO Kacaetcs 0coboro mpous-
BOACTBa U NMpomM3BOACTBa NO AefiaM, BbiTeKalwmm n3
NyGINYHBLIX NPABOOTHOLLEHW, TO CTOPOHOM, Ybe Mnpasa
HapYLLEHO WK OCMOPEHO, Ha3blBaeTCs 3asiBUTENb, CTO-
POHOI, KOTOpPas NPuUBNEKaeTCs ANA OTBETA, Ha3blBaeTCs
3aMHTEPEeCOBaHHLIM JIULIOM.



13. TpeTbm nuua

CornacHo cT. 42 MK P® Tpetbn nuua, 3assnsiowme
CamMoCTOsITeNbHbIE TPEGOBAHUA OTHOCUTENBHO NpeaMeTa
cnopa, MOryT BCTynaTb B Aef0 A0 NPUHATUSA cyaebHoro
MOCTaHOBNEHUS CyAOM NepBON MHCTaHUuun. OHWU Monb-
3yl0TCs BCeMy npasaMun 1 0683aHbl UCMONHATL BCE NPO-
LeccyasnbHble 0683aHHOCTU McTua. B oTHOWweHun nuu,
3asBNSIOLMX CaMOCTOsITeNIbHble TpeboBaHus OTHOCU-
TeNbHO NpeMeTa cropa, CyAbsi BLIHOCUT onpeaeneHue
O NMPU3HAHMU UX TPETbMMM NTULLAMUN B paccMmaTpuBae-
MOM Aenie nin 06 oTkase B MPU3HaHUUA UX TPeTbUMMN
iMuamMm, Ha KOTOpoe MOXeT ObITb noaaHa YacTHas xa-
no6a. Mpu BCTynneHun B Aeno TPeTbero nmua, 3asBnsio-
Llero camocTosTenbHble TPpeGoBaHWUS OTHOCUTENbHO
npegMeTa cropa, pacCMOTPEeHWe Aefia HadMHaeTcs 3a-
HOBO. o CBOei Npupoae TpeTbe ML, 3asBrsioLiee ca-
MOCTOsITENbHbIE TPEOOBAHUS OTHOCWUTENbHO NpeameTa
cnopa, ABseTCcs He KeM UHbIM, KakK NCTLLOM, a B COOTBET-
CTBWM C 3TVM MOJb3YETCH BCEMU NPOLLECCYabHbIMM Mpa-
BaMu 1 0693aHHOCTAMM UCTLA B rPaXaAaHCKOM CyA0npo-
n3eofcTee. TpeboBaHWsi TPeTbero nmua B OTHOLLEHUU
npegMeTa cropa He AO0JIKHbl UMETb Te Xe OCHOBaHWuS,
YTO W'y MePBOHAYANILHOrO UCTLA. MIHTepeck! TPeTbero in-
ua, ykasaHHble B NPeabsiBAsSeMOM TpeboBaHUM OTHOCK-
TeNbHO NpeaMeTa crnopa, A0XHbI ObiTb B3aMMOKCKIIOHa-
ownMn ¢ nHTepecamMn nepBoHavyasbHOro UcTua, nHa4vye
cyA, BbiHECET onpefenerne 06 oTkase B MPU3HAHUU UX
TPeTbUMU NnUAMK, 3aaBASKOWNMMN CaMOCTOATESIbHbIE
Tpe6oBaHWst OTHOCUTENIBHO NpeamMeTa crnopa. TpeTbu in-
ua, He 3asBASIOLLME CAMOCTOSITENILHOrO TPe6oBaHMA OT-
HOCWTENbHO MpeAMeTa cropa, He MoryT GbiTb MpuBe-
YeHbl CyIOM K y4acTuio B fene.

TpeTbu NMUA, He 3asIBASIOLLME CAMOCTOSITENbHBIX TPe-
60BaHW OTHOCUTENLHO MpeameTa cropa, MoryT BCTy-

15. BepeHus pen B cype
yepes npeacTaBuTens

Jvua, yyacTeyloLLMe B fieNe, MOryT BECTU CBOV [IENa B CY-
ne Yepes npeacTasuTeneit. OgHako yqacTue B Aene npes-
CTaBUTENSI HE WCK/IIOYAaeT HEMoCPEeACTBEHHOrO y4acTus
rpaxzJaHnHa WM opraHa, npeacTaBnsiowero opuauye-
ckoe Lo (cornacHo cT. 48 MK P®). MpeacraButensamu
B Cy/ie MOryT GbITb He BCe rpaxzaHe, a TOJIbKO Te, KO-
Topble 06NafaloT MOMHOW NPaeo- U [eecrnocoGHO-
CTBIO. Vcxoast U3 3TOr0 NpeAcTaBUTeNeM B rpaXaaH-
CKOM npouecce He MOXeT ObiTb rpaXAaHuH,
[OCTUrLMiA BOCEMHaAUATUIIETHEro BO3pacTa, HO Npu-
3HaHHbIA CYIOM HEAeecrnocoOHbIM WU OrpaHU4eH-
HbIM B fleecnioco6HocTh. B cT. 34 MK PD nnuom, yvact-
BYIOLLVMM B Aene, Takke NpusHaeTcs v npokypop. Ha
npokypaTtypy B cuny A3 «O npokypatype» BO3/10XeHa 00851 -
3aHHOCTb MO OCYLLECTBEGHUIO HAA30Pa 3a VICMOSHEHNEM
HopMm KoHCTUTYumn P®D, HOpMaTVBHbLIX aKTOB, AENCTBYIO-
X Ha TeppuTopum Poccuiickon depepauyn, n T. 4. U, He-
CMOTPS Ha TO YTO MPOKYPOP SBJIIETCS NINLIOM, y4aCTBYIO-
WMM B Aefie, OH HE MOXET B CyAe UMeTb CBOEro
npescTaBuUTeNsi, Tak Kak OH SIB/ISIETCA NpeacTaBuTenem
euHol heaepanbHON LIEHTPaIM30BAHHOM CUCTEMBI.

Jena opraHn3auuii BeoyT B CyLie UX OpraHbl, AEACTBYIO-
e B Npeaenax nosHoMoYUiA, NPefoCTaBNeHHbIX UM de-
AepasibHbIM 3aKOHOM, WHbLIMV MPaBOBLIMY akTamu wnmn
y4peauTenbHbIMIU AOKYMEHTaMK, MGO0 NPeACcTaBUTENN.

[MonHOMO4MNS OpraHoB, Beaylux Aena OpraHu3auui,
NOATBEPXAAIOTCS AOKYMEHTaMmu, YAO0CTOBEPSIOLUMUN
cnyxebHoe NonoXxeHve Nx NPeacTaBuTeNel, a npu Heob-
XOOMMOCTU — Y4peanUTENbHBIMU LOKYMEHTAMU.

OT VMeHU IMKBUAMPYEMOWI OPraHn3aLm B CyAe BbiCTY-
naeT YNoHOMOYEHHbIN MpeACTaBUTENb NNKBUAALMOH-
HOI KOMUCCUm.

5< [14a] 14. YyacTtue npokypopa

B rpaXxgaHCKOM npouecce

Mpokypop SBNSieTCS CaMOCTOSATENIbHbIM Y4acTHU-
KOM rpaXpgaHcKoro mnpouecca. YyacTue npokypopa
B rPaX/JaHCKOM NpOLIECCEe PEerNaMeHTUPYETCs Monoxe-
HusMu KoHctutyuun P®D, depepanbHbiM 3aKOHOM OT
17 auBapa1992 r. N2 2202-1 «O npokypatype Poccuit-
ckoi dPepepaunmn». O693aHHOCTM NPOKypopa, npeayc-
MOTpeHHble cT.1 4. 2 d3 «O npokypatype Poccuitckoi
®depepauyn» OCYLLECTBASIOTCS B Lensx obecnevyeHus
BEPXOBEHCTBA 3aKOHA, eAMHCTBA U YKPEMNIEHWUs 3aKOH-
HOCTW, 3aLLmMThbl NpaB 1 cBO6O/, YenoBeka 1 rpaxaaHuHa,
a TaKkke OXPaHsieMbIX 3aKOHOM MHTepecoB obLiecTBa
1 rocyaapcrsa.

MonHomouusa npokypopa, ydacTeyiollero B cyneb-
HOM PacCMOTPEHWUN Jerl, ONpeaensioTcs npoLueccyab-
HbIM 3akoHoaaTenscTBoM PP, B yactHocTu MK PO,

Mpokypop B COOTBETCTBUM C NPOLLECCYabHbIM 3aKOHO-
patenbctBom P® BrnpaBe o6patuthCA B CyA C 3asiBne-
HVEM Unu BCTYNUTbL B AeN0 B NloGoli cTagum npouecca,
ecnu aToro TpebyeT 3almTa npaB rpaxaaH 1 oxpaHse-
MbIX 3aKOHOM MHTEPECOB O6LLECTBA UK FOCYAaPCTBa.

Takvm 06pa3om, MPOKYpoOp MOXeT y4acTBOBaTh
B IrpaX[1aHCKOM Mnpouecce B ABYX Cly4asx:

1) obpawatbcst B CyA C 3asiBieHMEM B 3aliMTy Mpas

1 cB06OS, N 3aKOHHbIX MIHTEPECOB APYIMX INLL;

2) BCTyNaThb B NPOLIECC A1 Ja4n 3aK0HeHNs Mo Aeny.

B ct. 45 MK P® npepnycmaTpuBaeTcs yqactTue npoky-
popa B rpaxaaHckoM cyaonpoussoacTse. Mpokypop
Bnpaee 06paTUTbCS C 3asIBNIEHNEM B CyA, 0 BO3OYXAEHUN
rpaxaaHCcKoro NMpousBOACTBA MO Aey B 3alMTy Npas,
cB06OS, N 3aKOHHbIX UHTEPECOB B OTHOLLEHWN:

1) HeonpepeneHHoro Kkpyra nu;

16. AaBokaT Kak npeacraBuTenb
B rpaxxaaHCKOM npotecce

Kaxxabli rpaxaaHuH MeeT npaBo 06paTuTbCs 3a MOMO-
LLBIO K IOPUANYECKM TPAMOTHOMY rpaXaaHuHy 4Nisi npea-
ctaBneHust B cyae. OoHUM 13 KBaMAULIMPOBAHHBIX Cre-
LUManucToB siBnsieTcs agsokat. Ecnm nuuo npvisnekaet
K y4acTuio B Jienie agsokata, TO Heo6xoAMMO PykoBOA-
CTBOBaTbCH HOPMamK CreLMasibHOro 3akOHOAATeNbCTBa,
T. . ®3 «O6 aABOKaTCKOWN AEATENbHOCTU U aBOKAType
B Poccuiickon depepauun», rae 3akpenneHbl OCHOBHbIE
MOJIOXEHVs y4acTust aaBokaTa B npouecce. CornacHo CT.
6 ®3 «O6 apBOKATCKOWN OESTeNbHOCTUM W afaBokaType
B Poccuiickoii Pepepauyv» apBoKaT He MOXET y4acT-
BOBaThb B iefie B Ka4yeCcTBe NpeAcTaBUTeNsl, ecnu:

1) MMeeT CaMOCTOSITESbHBIN MHTEPEC MO MPeaMETy Co-
rnaweHns ¢ OOBEPUTENeM, OTIMYHbIA OT MHTepeca
[aHHOro NInua;

y4yacTBOBasn B [efne B Ka4ecTBe CyAbu, TPETENCKOro
cyabu nuam apbuTpa, NocpeaHunka, Npokypopa, cieao-
BaTess, flo3HaBaTessi, akcnepTa, cneunanvcra, nepe-
BOJYMKA, SBASETCA MO OAHHOMY [eny MoTeprneBwnuM
VK CBUOETENEM, a TaKKe eCNM OH SIBASINCS JOMKHO-
CTHbBIM NINLLOM, B KOMMETEHLMMN KOTOPOro Haxoamioch
MPUHSATE PELLEHNs B HTEPECax JaHHOMO NnLa;
COCTOMUT B POACTBEHHBIX N CEMEVHBIX OTHOLLIEHUSIX
C IO/KHOCTHBIM NINL,OM, KOTOPOE MPUHUMANo wunu
MPUHMMAET y4acTue B PacCiefoBaHUM UM PacCMOoT-
peHun gena 4aHHoro nmua;

0Ka3blBaeT I0PUAMNHECKYIO NOMOLLb [JOBEPUTENIO, UH-
Tepeckl KOTOPOro MPOTUBOPEYAT UHTEPECcaM AaHHO-
ro nuua.

CornacHo cT. 50 MK Pd cya MoXeT Ha3HauTb afBoka-

Ta B KayecTBe MPEACTaBUTENss B Cllydae OTCYTCTBUS
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2) nHTepecoB P®, cy6bekToB PD, MyHMUMNANbHBIX
obpasoBaHuii;

3) rpaxaaHunHa, ecnm TONbKO MPaXAaHWH NO COCTOSIHMIO
3[10pOBbs, BO3PACTy, HEAEecnoCobHOCTU 1 ApYrum
YBaXMWTENbHBIM NMPUYMHAM HE MOXET caM 06paTuThbCs
B Cy4 (Cny4yan HEBO3MOXHOCTU y4acTus B rpaxnaH-
CKOM NPOM3BOACTBE MO AeNy yCTaHaBAMBaeT cya).

Mpokypop, nopaslwnii 3asiBNEHNE, NONb3yeTCs BCEMU

NpoLLeCCyasbHbIMK NpaBammn U HeCeT BCe NPOLEeccyalb-

Hble 06513aHHOCTM UCTLA, 3a UCKJIIOYEHMEM Npasa Ha 3a-

KJIIOYEHVNE MUPOBOIO COMalleHns 1 06s3aHHOCTY Mo

ynnate cyaebHbIx pacxoAoB. B cryyae oTkasa npokypopa

OT 3asiB/ieHns, NOAAHHOIo B 3alUNTY 3aKOHHbIX UHTEpe-

COB [JpYroro nvua, paccMOTPeHVe Aena Mo CyllecTBy

NPOAOXAETCS, €CNN ITO JILIO UM €r0 3aKOHHbIN Npes-

cTaBuTenNb He 3asBaT 06 oTkade oT ucka. Mpu oTkase ucT-

La OT 1cka Cyp, npekpallaeT Npon3BoACTBO Mo Aeny, ec-

JIN OHO He MPOTUBOPEUUT 3aKOHY UM He HapyLLAeT npasa

M 3aKOHHbIE MHTEpPEeCHhl APYrux nuu,. Yro kacaetcs BCTYN-

JIeHWst NPOKypopa B MPOLIECC A/IS Ay 3aK/0HEHNs Mo

neny, 7o MK P® onpeaeneHsl kateropum aen, no KOTo-

PbIM NMPOKYPOP AOJIKEH AiaTb CBOE 3aKJlloYeHUue: no

[enam O BbiCEIEHWNW, BOCCTAHOBNEHUM Ha paboTe, BO3-

MELLEeHUN Bpena, NMPUYUMHEHHOTO XWU3HW U 3[0POBbIO,

a Takxe B MHbIX CNy4asx, NpeayCMOTPEHHbIX POCCUNCKUM

3aKOHOJATENbCTBOM, B LEISIX OCYLUECTBIEHUS BO3JO-

KEHHbIX HA HErO MONHOMOYMIA. HesiBka Mpokypopa, n3ee-

LLEHHOr0 O BPEMEHWN 1 MECTe PacCMOTpeHusi Aena, He

SIBNIAETCA NPensTCTBMEM K pa3bupaTenscTBy Aena.

NPEeACcTaBUTENs Y OTBETYMKA, MECTOXMUTENLCTBO
KOTOPOro HEW3BECTHO, a Takxke B Apyrux npeay-
CMOTPEHHbIX hefepanbHbIM 3aKOHOM CIy4asix.

ApnBokarta oT Apyrux npeAcTaBuTeneil OT/IMYaeT To,
4TO Y/eHbl KONINEruy afaBoKaToB JO/MKHbI METb BbiCLLee
lopyanyeckoe obpa3oBaHue, NPONTU COOTBETCTBYIOLLYIO
CTaXMPOBKY, HE UMETb CYAUMOCTU U1 GbITb 6€3yNpeyHbIMu
B HPABCTBEHHOM OTHOLLEHUW (cornacHo cT. 9 d3 «06 aa-
BOKAaTCKOI AEeATeNbHOCTU 1 aasokatype B Poccuiickoi
depepaumnn»). [eaTenbHOCTb U YIEHCTBO B KOMIErUsIX
a[BOKaTOB MOCTOSIHHO KOHTPOSIMPYIOTCA Npe3nauyMamu
KOJINernii aiBOKaToB, KOTOPbLIE OKa3biBAOT UM METoAu-
4ECKYIO MOMOLLb.

AngokaTt JeiCTBUTENbHO sBnsieTcs Hanbonee Keanum-
PULMPOBaHHBIM PAGOTHUKOM, HO JIMLIOM, YHaCTBYIOLLIMM
B Aefie, oH ObiTb He MOXeT. [peacTaBnsieTcs, YTo aABO-
KaT He MOXeT BbICTynaTh Kak JIMLO, yyacTsylouiee
B paene. CtaTyc agBokaTa pacCMaTpuBaeTcs Kak cTa-
TYC MOMOLUHMKA, HO HE NLA, KOTOPOE BLICTYMNAaeT B 3a-
WMTY NpaB, CBOGOA, 1 3aKOHHBIX MHTEPECOB APYruX uL,.
BbicTynasi B kayecTBe MpeAcTaBuTenNs, agBokaTt npem-
CTaB/sieT SMlb OAHY M3 CTOPOH B MPaxAaHCKOM Cy[o-
NPOU3BO/CTBE, B COOTBETCTBUM C 3TUM OH HE UMEET LU~
poKOro Kkpyra npoueccyanbHbix npas. CyuiectsyeT
onpefeneHHblli 06beM NPOLIECCYabHbLIX MPaB, KOTOpPbIE
MOryYT OCYLLLeCTBNIATLCA NpeacTaBuTeneM. B 1o e Bpems
CYLLECTBYIOT 1 OrpaHuyeHus. bes nucbmeHHoro paspe-
LIeHUs (BOBEPEHHOCTW) [OBEPUTENS aaBOKaT HE MOXET
3aKio4aTh MMPOBOE COrMalleHune, W3MEeHATb npeamer
1 OCHOBaHWe Ucka n T. A,

naTtb B €10 Ha CTOPOHE UCTuUa 1an oTBeTymka oo

MPUHSTUSI CYZOM MEPBOi WMHCTaHUMKU cyaebHoro
MOCTaHOBJIEHWSA MO Aey, EC/IN OHO MOXET MOBJ/INATb HA UX
npasa WM 06513aHHOCTU MO OTHOLLEHUIO K OHOM U3 CTO-
poH. TpeTbn nuua, He 3asBASOWME CAMOCTOSTENbHbLIX
Tpe6OoBaHW OTHOCUTESNILHO NPeAMETa Crnopa, MOryT GbITh
MPUBAEHEHbI K Y4acTUIO B Jene TakkXe No xojaTtancrey
JL, Y4acTBYIOLWMX B Jene, Uin No MHULMaTvBe cyaa.
TpeTbn NUA, He 3asIBASIIOLLME CAMOCTOSITENbHbIX TPEGO-
BaHWi1, NOMb3YIOTCSA NPOLLECCYasIbHbIMU NMPaBamu U HECYT
npoueccyanbHble 0653aHHOCTU CTOPOHbI, KOTOPOW OHWU
6bInM NpYBJIEYEHBI K yHacTuio. TpeTby vLa, He 3asiBAIsio-
wue caMoCTOSTeNbHOro TpebGoBaHWUS OTHOCUTENLHO
npeameTa cropa, He Nnosb3ylTCsi MPaBOM Ha U3MEHEHNe
OCHOBaHus nnn npeameTta ncka, ysenmyeHume nin ymeHb-
LIeHVe pa3Mepa UCKOBbIX TPeBGOoBaHWiA, 0Tkasa OT 1cka,
NMPU3HaHUA McCKa Unn 3akiyeHna MMpPOoBOro cornaile-
HYIS1, @ TakKe Ha NpeabsiBlieHne BCTPEYHOrO Ucka 1 Tpe-
60BaHUS NPUHYANTENBHOrO UCNONHEeHUs cyaebHoro pe-
weHus (cT. 43 MK P®d). O BCTynneHun B Aeno TpeTbux
1L, HEe 3asBAAIOLLMX CAMOCTOATENbHbIX TpeboBaHMn OT-
HOCUTESIbHO MpeJMeTa Crnopa, BeIHOCUTCS onpeaenieHne
cyAa, Aeno paccmaTtpueaeTcs ¢ camoro Hadana. Mpouec-
cyasibHOe MOJIOKEHNE TPETbEro LA, He 3asiBASIOLWEro
camoCTosiTeNbHbIX TpeboBaHWii, He coBnagaeT nof-
HOCTbIO C NMPOLLECCYasIbHbIM MOJIOKEHVEM UCTLA, OTBET-
4MKa, COy4aCTHUKOB.

JIuo, noxenasLlee BECTV CBOM Aena Yepes npep-
CTaBUTENS, B FPaXAaHCKOM MpoLEecce MMeHyeTcs
poBepuTenem.

MpepcTaBuTenb AOMKEH 0Ka3biBaTb MOMOLLb 1OBEPU-
TEJO MO OCYLLECTBNEHNIO NMPEAOCTABNEHHBIX B CUIY MPO-
LieccyanbHoro 3aKkoHoAaTeNbCTea, NPOLECCyabHbIX Npas
W VICMOJSIHEHUIO BO3/IOXKEHHbIX HA HEro MpoLecCyaslbHbIX
obsi3aHHOCTel. MMpeAcTaBuTeNb CBOEID AESTENbHOCTbIO
[OfXeH cnocobCTBOBaThL peann3aLmmn 3a4ad rpaxaaHcKo-
ro CyZonpov3BOACTBA — 3alLMTE HAPYLUEHHBIX UK ocna-
PpriBaeMbIX MPaB 1 3aKOHHbIX MHTEPECOB /LY, 4be NPaBO Ha-
PyLLEHO.

CTouT pasnuyaTth ABa UHCTUTYTa rPaXKAaHCKOTrO Npo-
LeccyanbHOro npasa: NPeACTaBUTENbCTBO, MPaBo-
npeemMcTBO.

MpencTaBnTeNbCTBO NPY3BAHO OKasaTb MOMOLLL [OBe-
pUTENIO B OCYLLECTBIEHUN €ro MpPOLECCyasbHbIX Npas
1 BO3NOXEHHbIX HA HEro NpoLeccyanbHbIX 0693aHHOCTEN.
B cBoto o4epesp, NpoLeccyasnbHOe NPaBoNpeemMcTBo OTn-
4aeTcs OT MHCTUTYTA NPELCTaBUTENBLCTBA LIENbIO, T. €. He-
NocpeCTBEHHOIO CO3AaHNSI, UBMEHEHVISt U NPpeKpaLLeHus,
rpaxJaHCKVX NpaBs v 0683aHHOCTe NPeACcTaBNSEMOrO.

paxpaHckoe npoLeccyanbHoe 3aKOHOAATENbCTBO
B cT. 51 MK P® onpenenseT Kpyr nuL,, KOTOPble HE MO-
ryT GbiTb NPEeACTaBUTENSAMU B CYAE: Cybl, CriefoBare-
NI, MPOKYPOPbI HE MOTYT GbITb MPEACTABUTENSIMU B CYAE,
3a VICK/IOYEHVEM CITYHaEB y4acTUs KX B NpoLiecce B kayec-
TBe MpefcTaBuTesieli COOTBETCTBYIOLLMX OPraHoB UM 3a-
KOHHbIX MPEeACTaBUTENEN.

MpeacTaBNTENbLCTBO HA OCHOBE YCTaBa, MOMOXEHWS
W Apyrux cneuyasibHbIX akToB OCYLLECTBISETCS COracHO
HOpPMaM, 3aKpPEerieHHbIM B CMEeLMaM3MpPOBaHHbIX akTax,
ycTaBax, NONOXEHUSIX.
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B rpaxaaHckoM npouecce BbIAENSETCS HECKOJIbKO
BUAOB NpeAcCTaBUTENbCTBA:
1) 3aKOHHOE NpPenCTaBUTENLCTBO, OCYLLECTBASIOLLEECS
B cuny 3akoHa. B ct. 52 MK P®d onpenensetcs, uto
npasa, CBOGOAbI U 3aKOHHblE MHTEPECHI HeAeecno-
COOHBIX UM He 061aAaloLLIMX MOJHOW [1eecrnoco6HO-
CTbIO rpaxXaaH 3alMLAloT B CYAEe UX POAUTENN, YCbl-
HOBWTENW, OMEKYHbl, MOMeYUTeNnV WAN WHble Nuua,
KOTOpbIM 3TO MPaBO MPeAoCcTaBsieHo denepasibHbIM
3aKkoHofaTenbcTBoM. Mo Aeny, B KOTOPOM [OMXEH
y4acTBOBaTb rPaxAaHvH, MPU3HaHHbIN B YCTAHOB/EH-
HOM ropsiike 6€3BECTHO OTCYTCTBYIOLLMM, B Ka4ecTBe
ero nNpecTaBUTENS BbICTYNAeT L0, KOTOPOMY nepe-
[aHo B [J0BEPUTENbHOE YNPaB/eHe UMYLLIECTBO Ge3-
BECTHO OTCYTCTBYIOLLEro. 3aKoHHbIE NpeAcTaBuTENn
COBEpLLAIOT OT UMEHV NPEACTaBASEMbIX MU JINL, BCE
npoueccyanbHble AeCTBUS, NPaBO COBEPLLEHUS, KO-
TOPbIX MPUHAAJIEXUT NPeACcTaBasieMbiM. 3aKOHHble
npeAcTaByUTENV MOTYT MOPY4UTL BEAEHME Aena B cyae
Apyromy nuy, n36paHHOMY VMW B Ka4ecTBe NpeacTa-
BUTENS;
[06POBOJIbHOE MPeACTaBUTENLCTBO, MO-APYrOMY Ha-
3bIBAEMOE [OrOBOPHLIM MPEACTaBUTENbCTBOM. OT
3aKOHHOTO NPeACTaBNTENLCTBA OHO OT/INYAETCS TeM,
4TO BO3HMKAET Ha JOGPOBOJILHON OCHOBE AOBEPUTE-
NI, a He B cuny 3akoHa. JJoGpOBOIbHOE MpencTaBn-
TeNbCTBO BO3HMKAET NOCPEACTBOM 3aK/IOHEHNS rpax-
[aHCKO-MPaBOBOro  JOroBopa (MOPy4yeHus unm
okasaHus ycnyr). 3akoHHoe U fo6poBONLHOE Mpes-
CTaBWTENLCTBO OTIMHAETCS Takxke Mo nvuam, npea-
CTaBnsoOWMM AoBepuTens. Ecnu B 3aKOHHOM mpepa-
CTaBWUTENbLCTBE NPEACTaBUTENSMU MOTYT ObiTb TONBKO

2)

19. MoHaTUe goka3biBaHUSA
B rpaXk4aHCKOM npouecce

CyneGHoe aoka3biBaHUe NpeacTaBnseT coboi HeTKo
M [eTanbHO PEernaMeHTUPOBaHHYI0 3aKOHOM MpoLec-
cyasbHYIO [EeSTENbHOCTb CYAa U y4acTBYIOLLMX B AiENe L,
1o U3y4eHnio hakTU4eckmnx 06CToNATENbLCTB NOCPEACTBOM
[0Ka3aTenbCTBa C LiENbl0 3aKOHHOTO M 0GOCHOBAHHOIO
paspeLlueHns NPaBoBOro KOHMMKTa.

BbiaensioT nATe cTaamii cyae6HOro AoKasbiBaHUS:
1) yKasaHvie 3avHTepecOBaHHbIX JIML, HA [OKa3aTeNbCT-
Ba. [pu nopaye VMCKOBOrO 3asIBIEHWS UCTEL, YKa3bl-
BaeT B HEM [10Ka3aTesibCTBa, Ha OCHOBAHUW KOTOPbIX
CYMTAET, YTO ero MpaBoO HAPYLUEHO WU OCMOPEHO.
Ho npv BbIHECEHWUM ONPEAENEeHNs O NPUHATAN UCKO-
BOrO 3asiBfIEHUs1 U BO3OYXAEHUN PaaaHcKoro npo-
13BOACTBA NO Aefy CyA AonxXeH ybeanTbes, 4To npa-
BO, 3aKOHHbIN MHTEPEC UCTLA HapYLLEHbI;
npeacTassieHne U packpbiThe AokasaTenscTs. CTopo-
Hbl [OJIXHbI MPEACTaBUTL BCE UMEIOLLMECs Mo Aeny
AokasaTenbcTea cyay s X uccnenosaqus. Matepu-
anbl 1OKa3biBaHWA NPefOCTaBSIOTCS NMLAMU, HEMo-
CPEACTBEHHO y4acTBylOUWMKU B Aene. A, cneposa-
TeNnbHO, MPeACTaBNsTb [OKA3aTeNbCTBEHHYIO 6a3y
MOryYT TakKe 1 NpeacTaBUTeNn.

Cratbeit 61 MK PP npeaycMoTpeHbl OCHOBaHUS Ansi
0CBOGOXAEHUS OT A0Ka3bIBAHUS.

O6CcTOoATENBCTBA, NPU3HAHHbLIE CYAOM OOLLLECTBEHHbI-
MW, HEe HYXXOAIOTCS! B 1OKa3bIBAHUN;

cobupaHue n nctpebosaHue gokasarenscts. Cornac-
HO rpoueccyanbHOMY 3aKOHOAATeNbCTBY [A0Kasa-
TeNbCTBA NPEACTABASIOTCS CTOPOHAMM, 3anHTEPeco-
BaHHbIMU B Ucxope Aena. Cya He MOXEeT BMELLMBATLCS
B NPOLLECC NPEACTaB/IEHNs JOKa3aTeslbCTB CTOPOHA-

2)
)

3

npeacrasurtens

CornacHo cT. 55 MK P® nonHomouus npeacrasutens
[OMKHbI ObiTh BbIPaXeHbl B [J0BEPEHHOCTU, BblJAHHOW
1 0OPMSIEHHOI B COOTBETCTBUMN C 3aKOHOM. JloBepeH-
HOCTH, Bbl, rpax, MOryT 6bITb ya0-
CTOBEPEHbl B HOTapuasibHOM Mnopsiake nubo opraHusa-
umeil, B KOTOpPOi paboTaeT WAM Y4YUTCS LOBEpUTESb,
KMMNLLHO-3KCUTyaTaLMOHHOW OpraHu3aumein no Mecro-
KUTENbCTBY OBEPUTENS, aAMUHUCTPALVEN yupexaeHus
COLIMASIbHOW 3aLLUTBLI HACESIEHUs!, B KOTOPOM HaxoauTCst
[0BEpUTESb, @ TaKXXe CTaLMOHAPHOro nevyebHOro yupex-
[eHVIsi, B KOTOPOM [JOBEPUTENb HAXOAWUTCS Ha N3nedeHnn,
KOMaHAMPOM (Ha4yasbHUKOM) COOTBETCTBYIOLLMX BOVIH-
CKUX 4aCTW, COEAVHEHVS, YHPEXAEHNS, BOEHHO-Yy4e6HO-
ro 3aBefieHusi, eciin JOBEPEHHOCTU BblJAIOTCA BOEHHO-
cnyxawymu, paboTHUKaMM 3TUX 4YacTu, COEOVHEHWS,
yypexaeHuns, BOeHHO-y4ebHOro 3aBeieHns Unu YaeHamm
nx cemei. [LoBEPEHHOCTU NUL,, HaXOASALMNXCH B MeC-
Tax NULEHus cBOGOAbl, YLOCTOBEPSIOTCA Ha4albHU-
KOM COOTBETCTBYIOLLEro MecTa nuvileHns ceoboabl. Ao-
BEpPeHHOCTb OT MMEHM OpraHuM3auum BbloaeTcd 3a
MoOAMNMCHIO ee PYKOBOAMUTENS U UHOTO YNOJIHOMOYEHHO-
ro Ha 9TO ee y4ypeauTeslbHbIMU AOKYMEeHTamMu nuua,
CKPEnJIEHHOW MneyaTtbio 3TON opraHm3aunn. 3aKOoHHble
NPeACTaBUTENN NPEIbSBASIOT CyAy AOKYMEHTbI, YA0CTO-
BepsiioLLMe UX CTaTyc 1 nonHomouus. MpaBo agBokaTa Ha
BbICTYMJIEHNE B CYAE B Ka4eCTBe NPeacTaBuUTeNs yaoCcTo-
BepsieTCs OPAEPOM, BblAHHLIM COOTBETCTBYIOLLVM afl-
BOKaTCKMM o6pa3oBaHneM. O¢opmneHue NoNHOMO-
yuii agBoKaTa Takxke npesycMoTpeHo cT. 6 d3 «06
aBOKaTCKOWN AEeATEeNbHOCTU U anBokaType Poccuiickoi
®depepaumun». B naHHOM cnyyae agBokaT JOMMKEH UMETb

20. NoHsAiTMe AoKa3aTenbCTB
B rpaxaaHcKoMm npouecce

Joka3aTenbCTBaMu Mo Aeny siBfsioTcs Noay4yeHHble
B NPesyCMOTPEHHOM 3aKOHOM MOPsiAKE CBEAEHNS O hak-
Tax, Ha OCHOBE KOTOPbIX CYA, yCTaHABNMBAET HANMNYME UK
OTCyTCTBME 06CTOATENLCTB, 060CHOBLIBaIOLLMX TPEGOBA-
HUS 11 BO3PAXEHUS CTOPOH, @ TaKKe UHbIX 06CTOATENLCTB,
MMEIOLLX 3HAYEHUE L1 MPaBWUIbHOTO PACCMOTPEHUs
1 paspeLueHvsi aena.

OTn cBeaeHnNs MoryT ObiTb MONyYeHbl U3 0OBACHEHWI
CTOPOH Y TPETLUX NINLL, NMOKA3aHW CBUAETENEN, MMCbMEH-
HbIX U BELLECTBEHHbIX A0KA3aTENbCTB, ayAno- U BUAEO-
3anuceit, 3akno4eHnin akcnepToB. JJokasaTenscTea, no-
JIYYEHHBIE C HApyLIEHWEeM 3aKOHa, HE WMeloT
IOPUAMYHECKOW CUIbI U HE MOTYT GbITh MOIOXEHBI B OCHOBY
pewenus cyaa (cT. 55 MK PD).

Cya npw oLeHKe A0Ka3aTeNbCTB OnpeaesnsieT OTHOCU-
MOCTb, AOMYCTUMOCTb, JOCTOBEPHOCTL U AOCTATOY-
HOCTb AoKa3aTenbcTB. OTHOCUMbBIMU [0KA3aTENbCTBA-
MU B TPaxAaHCKOM MpoOLecce sBAsioTCs  Te
[0Ka3aTenbCTBa, KOTOPbIE UMEIOT TO UKW MHOE OTHOLLe-
H1e K PACCMOTPEHMIO ¥ PA3PELLEHWIO AENA MO CYLLECTBY.

JlonycTMMOCTb COOTHOCUTCSt C TEPMUHOM «OrpaHuye-
HUSI» B MCMONb30BAHWN [10KA3aTENLCTB, NPEABSABISEMbIX
cTopoHamu. CBOEro poaa orpaHn4eHnst He YCTaHOB/EHbI
B rPaxAaHCKOM MpPOLECCyanbHOM 3aKOHOLATENbCTBE.
OrpaHU4eHVsi YCTAHOB/IEHbI B HOPMax MaTepuanbHOro
npasa. OueHKa [0Ka3aTeNbCTB CYA0M COMPOBOXAAETCS
NpOBepKO AOCTOBEPHOCTU [0KA3aTesbCTB, NPeacTaB-
NSieMbIX CTOPOHaMK. PaxAaHCKUM NPOLEeCcCyanbHbIM
3aKOHOJATENIbCTBOM YCTAHOBMIEHO, YTO CYA, HE MOXeT
NPVHUMATB KOMUU JIOKYMEHTOB KaK NMUCbMEHHbIE AoKa3a-
TENbCTBA, TONIbKO NIULLL NPY YAOCTOBEPEHNN UX C OPUTU-
Hanamm.

- % |
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opAep Ha WUCMOJSIHEHWE MNOpYyYeHUs, BblaaBaembli

COOTBETCTBYIOLMM a[BOKAaTCKMM 0OpasoBaHMeEM.
Takum o6pa3om, A yHacTus B Aiene aaBoKaTa HeoG6-
X0AUMBbI ABa AOKYMEHTa — opAep W OOBEPEHHOCTb
nMua, NpUrNacuBLLIEro ero Ans npeacTaBUTeNbCTBA
B rpaxAaHCKOM CyAonpousBoacTse. MonHomMouns npea-
CTaBuTeNna MoryTt ObITb onpeaeneHbl Takxke B YCTHOM 3a-
SIBJIEHNN, 3aHECEHHOM B MPOTOKON cyaebHoro 3acena-
HVSI, UM NCbMEHHOM 3asiBIEHUW [OBEPUTENS B CYAE.

B 'K P®d B cT. 185 naetca onpeaeneHne AOBEPEHHOCTU:
[OBEPEHHOCTBIO NMPU3HAETCs NMUCbMEHHOE YMOJIHO-
MouMe, BblAaBaeMoe OAHMM JIULIOM APYromy nuvLy
ANns npeacrtasutenbcTea. Cpok AeliCTBUS LOBEPEHHO-
CTW HE MOXET npeBbiwaTh 3 neT. Ecnn cpok B ,OBEPEHHO-
CTV He ykas3aH, OHa CoXpaHsieT cuny B TeueHue 1 roga co
AHS ee coBepLueHus. JJOBEpPEeHHOCTb, B KOTOPOW He yka-
3aHa [aTa ee COBEpLUEHUs, HUYTOXHa (CT. 186 TK PD).
JInuo, KOTOPOMY BblA@HA LOBEPEHHOCTb, JO/MKHO JINYHO
coBepLuaTb Te AEeNCTBUSA, HA KOTOPbIE OHO YNOIHOMOYe-
HO. OHO MOXET NnepeioBEPUTL UX COBEPLLEHVE APYrOMY
NULY, €CNN YNOJIHOMOYEHO HA 3TO AOBEPEHHOCTbIO MGO
BbIHYX/[EHO K 3TOMY CUJOl 0B6CTOSATENLCTB At OXPaHbI
VHTEPEeCOB NMLA, BbIAABLUEro AOBEPEeHHOCTb. Mepenas-
WKiA NOAHOMOYMA APYrOMY ML [AOMXEeH U3BECTUTL 06
3TOM BbIAABLUEr0 AOBEPEHHOCTb U COOOLLUTL eMY HEOB-
XOIUMble CBEAEHUS O nLie, KOTOPOMY nepeaaHbl MOJIHO-
Mouus. HencnonHeHve aToli 0693aHHOCTU BO3naraeT Ha
nepefasLIero MoSIHOMOYMSI OTBETCTBEHHOCTb 3a AeWt-
CTBUWSI LA, KOTOPOMY OH nepejasn NMoJIHOMOUUS, Kak 3a
cBov cobcTBeHHble (CT. 187 FK P®). Cpok aeicTBust fo-
BEPEHHOCTW, BblAAHHON B Nopsiake nepefoBepusi, He Mo-
XET MpeBbIlIaTh CPOKa AelCTBUS LOBEPEHHOCTH, Ha OC-
HOBaHUM KOTOPOI1 OHA BblAAHA.

Mpu paccMoTpeHun dena cyn, onpenensiet, siB-
nsetcs nn o6bem npeacTaB/ieHHbIX 00Ka3aTeNlbCTB
[0CTaTOYHBLIM /151 BLIHECEHUS MPABWIIBHOTO, 3aKOHHOTO
1 obocHoBaHHOrO cyaebHoro pewenus. MNpu HepocTa-
TOYHOCTU npeacTaB/IEHHbIX CTODOHOVI AokasaTtenbCTB
CyA, B NPOL,ECCe NCKOBOro NPOM3BOACTBA MOXET BbIHECTU
cynebHoe pelueHvie 06 0Tkase B YA0BNETBOPEHNMN NCKO-

BbIX TPE6GOBAHUI.

[oka3aTenbCTBa MOTyT ObITb:

1) npsamble 1 KocBeHHble. [psMble gokasaTenbcTea
VIMeloT HEeNoCPEACTBEHHOE OTHOLLEHWE K MaTepuab-
HO-NpaBoBbiM TpeboBaHnsM. KocBeHHble AoKasa-
TENbCTBA HaNpsiMylo $GakToB rPaxAaHCKoro Aena He
KacaloTCsi, HO B COBOKYMHOCTUW MPEACTaBASIOT SCHYIO
KapTVHY O NMPOVCXOASILLEM WU NOATBEPXAAIOT B TOW
VN MHOW CTeneHn Hanu4ve dakTa.

2) HavanbHble 1 NPon3BoAHbIE. HavanbHble Joka3aTenb-
CTBa NPeACTaBNSIOT COO0V OPUrMHANBHbIE JOKYMEH-
Tbl, NPEACTaBASIEMbIE B Ka4eCTBE [0Ka3aTeNbCTBa Mo
neny. Mpon3BoaHbIMU AoKa3aTenbcTBamu ByayT siB-
JIATBCS KOMUW OPUTMHAJIBHBIX JOKYMEHTOB, 3aBEepPeH-
Hble B CyAe6HOM 3acefaHn CyAoM Wi 3aBePEHHbIE
HOTapwuasibHO;

3) nnyHble 1 NpeameTHble aokasatensctsa. K NnYHbIM
[[oKas3aTenbCTBaM OTHOCSITCSA NoKa3aHWs CBUAETENel,
0ObACHEHNS CTOPOH U TPETbUX N, T. €. AoKa3aTesb-
CTBa, HEPa3PbIBHO CBSI3aHHblE C JIMYHOCTBIO. Mpen-
MEeTHbIMU  [0oKas3aTenbCTBaMu OyayT — SIBASTbCS
BeWeCTBEHHbIE N MUCbMEHHbIE A0Ka3aTenbCTBa.

yCTaHOBﬂeHHbIe 3aKOHOM NMUa, TO B A06POBOJIb-

HOM MpeJCTaBUTENbCTBE NPEACTaBUTENIEM MOXET
6bITb Nt060E AeecnocobHoe NuLo, BeIBpaHHoOe AoBe-
putenem;

06LeCTBEHHOe NPeACTaBUTENbCTBO, OCYLIECTB-

nsioleecst 06LLECTBEHHbIMY 06beAMHEHUSIMU 1 Opra-

HM3aumMsamMun asiga 3amTbl Npas M UHTEPECOB NX Y41IEHOB.

Hanpuwmep, B cT. 370 Tpyzosoro kogekca PO ot 30 ge-

Kabps 2001 r. N2 197-d3 (panee TK P®d) rosoputcs

0 TOM, 4TO NPODCOIO3HBbIE OPraHM3aLy UMeIoT NPaBo

3almLaTh NpaBa U VHTepechl YeHOB Mpodeccuo-

HanbHOro coto3a. B 4. 1 ¢T. 11 denepanbHOro 3akoHa

oT 12 sHBapsa 1996 r. N2 10-P3 «O npodeccuoHanb-

HbIX COI03aX, UX MpaBax W rapaHTUsX AEesTeNbHOCTU»

npeaycMoTpeHa BO3MOXHOCTb MPOPCOI030B, 1X 06b-

©[VHEHNI, NepPBUYHbIX NPOMCOIO3HBLIX OpraHn3aunii

1 VX OPraHoB NPeACTaBsIsAThb U 3almLaTh Npasa U UH-

Tepeckl Y41eHOB NMPOMCOI030B MO BOMPOCAM UHAMBMU-

AyanbHbIX TPYAO0BbIX N CBA3AHHbLIX C TPYAOM OTHOLUEe-

HUIA. A B 06N1acTL KOSINIEKTUBHbLIX MPaB M MHTEPECOB

npodCoto3bl, UX 06bEAVHEHUS, NEPBUYHbIE MPOd-

COl03Hble OpraH13aumn NPeacTaBasioT npasa u UHTe-

pecbl paGOTHVWKOB HE3aBUCUMMO OT WX YIEeHCTBA

B nNpodcoto3ax;

4) npencTaBMTENLCTBO, Ha3Hauaemoe cyaom. Ctatbeit 50
MK P® ycraHoBnEHbl cryyam, Korga npeacraBuTesib
MOXeT ObITb Ha3Ha4eH cyaoM. Cya HazHavaeT agBokaTta
B KayecTBe NPeACcTaBUTENs B CNyyae OTCYTCTBUS Npef-
CTaBUTESISl Y OTBETYMKA, MECTOXMTENIbCTBO KOTOPOro
HEN3BECTHO, a TaKxe B ApYrux ciydasx, npeaycmoT-
PeHHbIX heaepasnbHbIM 3aKOHOAATENIbCTBOM.

3

Mu. OfHaKO ecin OT CTOPOHbI MOCTYMNWIO XoAaTai-

CTBO O HEBO3MOXHOCTW UNN 3aTPYOAHUTESIbHOCTU
Nosly4YeHnsi Kakux-nmbo [okasaTeNibCTB, KOTOpble
MMEIOT NPSIMOE OTHOLLEHUE K FPaAaHCKOMY Aeny, TO
cyn Brnpase NoOMOYb CTOPOHaM B NCTpeboBaHUm aoka-
3aTesNbCTB;
dukcaumsi 1 MccnefoBaHNe UMEIOLMXCS AoKasa-
TenbCcTB. Bce npeacTasneHHble gokasarenbcrea Guk-
cvpyloTCs B NpoTokone cyaebHoro 3acepanusi. B xone
1CcnefoBaHns [oKa3aTeNbCTB NPOUCXOAUT U3BMeYe-
Hue uHdopmaumm, HeobxoOAMMON AN NoaTBepXxae-
HUS IMBO onpoBepxeHuss 06CTOATENLCTB MO Aeny.
B rpaxaaHcKom npouecce BblAENsioT paa cnoco6os
nccnenoBaHUil AoKa3aTeNbCTB — MoJslydeHne 06b-
SICHEHWNIN CTOPOH M TPETBUX L, AONPOC CBUAETENEN
1 9KCMEPTOB, 03HAKOMJIEHVE U OrMaLLEHNE MUCBMEH-
HbIX [0Ka3aTeNbCTB, OCMOTP BELLECTBEHHbIX A0Ka3a-
TenbCTB, BOCMPOV3BEAEHVE ayavo- 1 BUAEO03aryCH.
oLeHka aokasatenscTe. CornacHo ct. 67 MK P cyn
OLEHVBAET [0KA3aTeNbCTBA MO CBOEMY BHYTPEHHEMY
y6eXaeHNo, OCHOBAHHOMY Ha BCECTOPOHHEM, MoJi-
HOM, 0GBEKTUBHOM 1 HEMOCPEACTBEHHOM UCCEeNoBa-
HUW NMeEIoLUMXCS B Aene AokasdatenbCcTs. Hukakue no-
KasaTenbCTBA He UMeloT pAis cyda 3apaHee
YCTaHOBJIEHHOW cunibl. Cyf, OLeHMBaeT OTHOCMMOCTb,
[0MYyCTUMOCTb, AOCTOBEPHOCTb KXA0r0 f0Ka3aTeslb-
CTBa B OTAE/LHOCTY, @ TAKXKe AOCTATOYHOCTb 1 B3anM-
HYIO CBSI3b [10KA3aTeNbCTB B WX COBOKYMHOCTU. Pe-
3ynbTaThl OLEHKW [0Ka3aTenbCTB Cyn 006s3aH
0TPa3nTb B PELUEHNN.
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CeupeTtenem siBNseTcs MU0, KOTOPOMY MOTYT ObiTb
M3BECTHbI Kakne-nnmbo ceepeHusi 06 0BCTOATeNbCTBAX,
MMeKLWMX 3Ha4YeHne O paCCMOTPEHNSA 1 pa3peLleHns
nena. Heobx0aMMO y4nTbIBaTh, YTO HE ABASIOTCS JoKa3a-
TeNbCTBAMMU CBEAEHNS, COOOLLEHHbIE CBUAETENEM, €CNN
OH He MOXeT yKa3aTb MUCTOYHUK cBoein ocBeaoMneH-
HOCTH.

lpaxpaHCKUM MpoueccyanbHbiM 3aKOHOAATENLCTBOM

YCTaHOBJ1EHbI KATeropuu nnu,, KOTopble He MOryT BbICTY-
naTb B KauecTBe CBUAETeNs:
1) nNpencTaBuTeNM NO rPpaxAaHCKOMy Aeny Wan 3almT-
HWKW NO YrosioBHOMY gdeny, aeny 06 aaAMUHMNCTpaTunB-
HbIX MPABOHAPYLLEHUSX, €CNN 0BCTOATENLCTBA, CTaN
VM U3BECTHbI B CBA3U C UCMOJHEHEM 00a3aHHOCTEl
npeacraBuTens Unn 3allnTHUKa;

CyAbu, NPUCSKHBIE, HAPOJHBIE WM apBUTPaXxHbIe 3a-

cefaTenu, eciav pedb UOET O BOMPOCax, BO3HUKLLIMX

B COBeU_laTEﬂbHOVI KOMHaTe B CBA3M C OﬁCy)K,EleHVIeM
06CTOSITENLCTB [ieNa Npy BBIHECEHVWN PEeLLeHnst cyaa
VN NPUroBopa;

CBSILLLEHHOCNYXUTENN PENNTMO3HBbIX OpraHnM3auumn,
npoLUeLLIVX rocyAapCTBEHHYIO perncTpaumio, ecnv 06
obcToaTenscTBax Aena, M CTano N3BECTHO M3 UCMO-
Beau.

lpaxpaHckoe npoueccyanbHoe 3akoHOAATeNbCTBO

TaKXe ykasblBaeT cilydan, Koraa cBuaeTenb Bnpase oT-

Ka3aTbCH OT Aa4YMm cBuaeTesibCKux NoKa3aHWi:

1) rpaxaaHvH NPoTUB camoro cebs;

2) cynpyr nNpoTuB cynpyra, AeTu, B TOM 4YUCNe YCbIHOB-
NIEHHble, NPOTMB POAUTENEN, YCbIHOBUTENEN, poauTe-
N1, YCbIHOBUTENN NMPOTUB [iETEN, B TOM YNCIIE YCbIHOB-
NEHHbIX;

2

23. NoHsATne akcneprta
1 cypeb6Hoi akcnepTu3sbl

OkcnepTHasi gestenbHocTb B PP perynupyetcs 3
«O rocynapcTBeHHol cyaebHO-3KCNepTHOW AeAaTenbHo-
cTtn B Poccuiickoi Pepepauun». CynebHO-akcnepTHas
AesiTeNbHOCTb B P® ocylLuecTBAsieTCA Ha MPUHLMNAxX
3aKOHHOCTKW, cobBnioaeHVs npas U cBobofn uyenoseka
1 rpaxjaHvHa, Npas I0pyaMHeckoro nua, a Takke Hesa-
BMCKMOCTM 3KCMepTa, 0OGbEKTUBHOCTU, BCECTOPOHHOCTN
1 NONHOTbLI UCCNEA0BaHWM, NPOBOAUMbIX C UCMONL30Ba-
HVIEM COBPEMEHHbIX JOCTVKEHWI HAYKWN 1 TEXHWKW.

Mpu BO3HVKHOBEHUM B MPOLIECCE PACCMOTPEHUs aena
BOMPOCOB, TPEBYIOLWMX CreumanbHbIX 3HaHWI B pasnuny-
HbIX 06/1aCTSX HAaykW, TEXHUKU, UCKYCCTBA, PeMecna, Cy/,
HasHa4aeT aKCnepTn3y.

Kaxpas 13 CTopoH v apyrve nnua, y4acTeylowwme B ae-
ne, BNpaBe NPeACTaBUTb Cyay BOMPOCHI, nojnexative
paspeLLeHuio NPV NPOBEAEHUN 3KCNEPTUSbI.

OKOHYaTebHBIN KPYr BOMPOCOB, MO KOTOPbIM TPEGYeT-
CA 3aKlodeHne akcnepTa, onpeaensercs cynom. Mpu
9TOM OTK/IOHEHME BONPOCOB CY/, A0MKEH MOTUBUPOBATb.

CTOpOHbI M MHble NMLA, y4YacTBylOlMe B Aene,
UMeloT NpaBo:

1) npocutb CyA HasHa4YMTb NPOBEAEHVE IKCMEPTU3bI

B KOHKPETHOM CyAe6HO-9KCNEePTHOM Y4pexaeHnn

WAV NOPYHUTL €e KOHKPETHOMY 3KCMepTy;

3asBNISITb OTBOA, 9KCNEPTY;

$opmMynrpoBaTb BONPOCH! Aj1s IKCrepTa;

) 3HAaKOMUTLCA C OnpejeneHneM Cyaa O HasHa4eHWUn
9KCMEPTU3bl U CO CPOPMYNNPOBAHHBIMU B HEM BOM-
pocamu;

) 3HaKOMUTBLCH C 3aK/IIOYEHNEM IKCNepTa;

X0[AaTaliCTBOBAThL Mepen CyAOM O Ha3HayeHun ro-

2on

AoKa3aTesibCTBa

CornacHo cT. 71 TMK P® nucbMeHHble fokasa-
TenbcBa — 9TO [l0Ka3aTe/bCTBa, CoAepXaluve ceefe-
HMst 06 06CTONATENLCTBAX, MMEIOLLVX 3HAYEHNe A/s pac-
CMOTPEHUSt U paspelleHuss Aena, akTbl, AOrOBOPbI,
cnpasku, AeNoBasi KOPPECMOHAEHLMS, UHbIE [LOKYMEHTbI
1 MaTepuvanbl, BbiNOSHEHHbIE B Ppopme LmndpoBoi, rpa-
PuYecKoil 3anncu, B TOM YUC/E MOJNyYEHHbIE Mocpen-
CTBOM (DaKCUMUILHOM, 3NEKTPOHHOW UK APYrov CBA3U
NGO MHBIM MO3BONSAIIOLLVIM YCTAHOBWTL AOCTOBEPHOCTH
[OKYMEHTa CnocoboMm.

K nMcbMeHHbIM AOKa3aTenbCTBaM OTHOCATCS MPUIrOBO-
pbl U peLleHnst cyaa, UHble cyaebHble NOCTaHOBNEHNS,
NPOTOKO/bI COBEPLUEHUS1 MPOLECCYasbHbIX AENCTBUI,
NPOTOKONbI CyAeBHbIX 3aceaHuii, NPUNOXKEHNs K NPOTO-
KOMaM COBEPLLEHMS NMPOLECCYabHbIX AEACTBUN (CXEMbI,
KapTbl, MAaHbl, YePTEXM).

MucbMeHHble Ao0Ka3aTenbCcTBa NPeACcTaBnaioTCs
BCeraa B NOMJIMHHMKE unu B popMe Haanexaiwum
o6pa3om 3aBepeHHOI Konun.

Mpu BblOaye NUCbMEHHbIX [A0Ka3aTeNbCTB Cyabei oc-
TaBNSIOTCA B [lefie 3aCBUAETENbCTBOBAHHbIE KOMWM NUCh-
MEHHbIX [okasaTenscTB. OQHaKo A0 BCTyNjeHus B 3a-
KOHHYIO Cuily CyAeGHOro peleHns MUCbMeHHble
[0Ka3aTenbCTBa MOryT ObiTh BO3BPALLEHbI, €C/N CY/, CO4-
TET 9TO BO3MOXHbBIM.

B cnyuae HeusBeLLeHus, a Takxke ecnu TpeGoBaHue cy-
[a O NPeACTaB/IEHNN NMUCbMEHHOMO [0Ka3aTenbCTBa He
BbIMO/IHEHO MO NPUYMHAM, MPU3HAHHBLIM CYIOM HEeYBaXw-
TenbHbLIMMW, BUHOBHbIE NMLIA NoABepranuck lwrpady. MNpu-
4yeM HanoxeHve Wwrpada He 0cBOGOXAANO0 NN, OT UCMON-
HEHWs1 BO3/IOXEHHOM Ha HWX CyA0M 00513aHHOCTU.

24, 3aknio4yeHue akcnepTa

B ct. 85 MK P®d 3akpenneHbl npaBa u 063aHHOCTHY
aKkcnepra:
1) akcnepT 0693aH NPUHSATL K MPON3BOACTBY CyAEOHYI0
aKcnepTnay;
akcnepT 06si3aH NPOBECTV MOJIHOE WCCNefoBaHne
NpeaCcTaB/ieHHbIX eMy 0OBEKTOB 1 MaTEPUasnoB Aena,
Aatb 060CHOBaHHOE M 06BLEKTVBHOE 3aKioHeHune no
MOCTaB/IEHHbLIM Nepes, HUM BOMpPOcaMm;
aKcnepT 06513aH ABUTLCS MO BbI3OBY CyAa [/1sl IMYHOIO
yyactus B cynebHOM 3aceaHun 1 OTBETUTb Ha BOMPO-
Cbl, CBSI3aHHble C MPOBEJEHHbIM WCCNef0BaHNEM
1 [@aHHbIM UM 3aK/I04YEHVEM;
aKcnepT 06513aH HanpaBuUTb B CY/, HA3HAYMBLUNIA 3KC-
nepTu3y, MOTUBMPOBAHHOE COOOLLEHNE B MUCbMEH-
HON ¢$OpME O HEBO3MOXHOCTU AaTb 3aKJOYEHME,
B CNlyyae, eciin nocTaBieHHble BOMPOCH! BbIXOAAT 3a
npeaesnbl cneuuanbHbiX 3HaHWU aKcnepTa nmbo maTte-
puasbl ¥ JOKYMEHTbI HEMPUIOAHbLI UV HEAOCTATOYHbI
AN NPOBEAEHNS UCCNEN0BaHUIA 1 Jaun 3aKSIIOHEHNS;
akcnepT obecrneynBaeT COXPAHHOCTb MPenCTaB/IeH-
HbIX MY [J151 ICCIEA,0BAHUS MAaTEPUATIOB 1 JOKYMEH-
TOB 1 BO3BPALLAET UX B Cy[, BMECTe C 3aK/Ilo4EHNEM
VW coobLUeHneM O HEBO3MOXHOCTU [aTb 3aKJlio-
YeHue;
3KCMepT He Bnpaee CamMoCTosTeNbHO cobupaTb maTte-
puarnbl A1 NPOBEAEHNUS 3KCNEePTUSbI;
9KCMepT He BrpaBe BCTynaTb B JINYHblE KOHTAKThI
C yHacTHMKaMun npouecca, ecnm aTo CTaBuT Nof, co-
MHEHVE ero He3anHTEPeCOBaHHOCTb B CXOAe Aena;
3KCMEPT He BnpaBe pasrialaTte CBEAEHWs, KOTOpble
CTann eMy U3BECTHbI B CBSI3W C NPOBEAEeHNeM aKcnep-
TU3bI, B TOM Y/CJIE CBEEHWSI, KOTOPbIE MOTYT OrpaHu-
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% CornacHo cT. 73 MK P® BewecTBeHHbIMU A0-

Ka3aTenbCTBaMM SBNSIOTCS NPeAMETbI, KOTopble
Mo CBOEMY BHELLUHEMY BUAY, CBONCTBAM, MECTOHAXOXAe-
HUIO UM MO UHBIM MPU3HAaKamM MOryT CJlyXnTb CPeACTBOM
YCTaHOBNEHUSI OGCTOATENLCTB, UMEIOLLIMX 3HAYEHWNE NS
pPaccMOTPEHUs 1 pa3peLUeHus aena.

BeluecTBeHHble AOKa3aTeNbCTBa XPaHATCA COrNacHo
npasunam cT. 74 MK P®, 1. e. B cyae. OaHako BewecT-
BEHHblE [0Ka3aTeNbCTBa, KOTOPblE HE MOryT GbiTb 4O-
CTaBJieHbl B Cy[, XPaHATCHA MO UX MECTOHaxX0XAEeHUI0 nin
B MIHOM ONPEAENEHHOM CYLOM MECTE.

BeluecTBeHHble fOKa3aTenbcTea A0MKHbI GbITb OCMOT-
PeHbI CyA0M, NOAPOGHO ONKCaHbI, a B Cry4ae Heobxoam-
MocTn — cdoTorpadmpoBaHbl 1 oneyaTaHbl. Cya n xpa-
HUTESb BELLECTBEHHbIX [,0KA3aTENbCTB NPUHUMAIOT MEpbI
MO COXPaHEeHUIo BeLeCTBEeHHbIX 00Ka3aTebCTB B HEN3-
MEHHOM COCTOSIHWM.

BeluecTBeHHble [0Ka3aTeNsCTBa, B OTHOLIEHWN KOTO-
PbIX OCYLLECTBISETCS CMNOP, NOC/E BCTYMIEHWS CyAe6HO-
O PELUEHNS B 3aKOHHYIO CUAY BbIJAIOTCS CTOPOHE, B Ybio
NoMb3y BLIHECEHO CYAEGHOE peLeHme.

Heobx0aMmMo 0TMETUTb, YTO BeLeCTBeHHbIe A0oKa3a-
TenbCcTBa, noasepraiowmecss GbICTPON nopue, He-
MEeLIEHHO OCMaTPUBAIOTCS U UCCNEAYIOTCS CYAOM MO UX
MECTOHaxXOXAeHNK0 nin MHOM MecTe, Nnocne 4ero Bbl-
[AloTCs CTOPOHE, VX NPeACTaBUBLLEN.

MpoBeneHne 0CMOTPa W UCCNEA0BaHNS BELLECTBEHHbIX
AoKas3aTenbCcTB, NoaBeprawowmxcs GbICTpoi nopue,
[OMXHbI GbITb 3aNPOTOKONMPOBAHbI.

mqub KOHCTUTYLMOHHbIE NpaBa rpaxaaH, a Takxe cee-
[EeHVs, COCTaBnsoLlmMe rocygapCTBEHHY, KOMMep-
HEeCKYI0 TN NHYIO OXPaHAEMYIO 3aKOHOM TaVIHy, wnn co-
obuwaTtb kKoMmy-nnbo o pesynbraTax 3KCNepTusbl, 3a
WUCKJTIOYEHMEM Cy[a, €€ Ha3Ha4YMBLLEro;

9) aKCnepT, MOCKOSbKY 3TO HEOOX0AMMO AJI AaUn 3aKSove-
HUS, UMeeT NpaBo 3HAKOMWUTbLCS C MaTepuanamMmu gena,
OTHOCSALLMMUCS K NPegMeTy 3KCNepTu3bl; NPOCUTb Cyna,
O npencTtaeneHnnn emy OOMOJIHUTENbHbIX MaTepuanos
Y [IOKYMEHTOB AJ11 UCCNeaoBaHus; 3ajaBaTb B cyneb-
HOM 3acefaHuu BOMNpOCh! NiMLaMm, y4acTByOLWUM B Aene,
nceugeTensam; XOﬂaTaVICTBOBaTb O npuBneYeHnmn K npo-
BeOEeHUIO 3KCMepTun3bl 4PpYrmx 3KCnepTos;

10) akcnepT AoMXEH 06ecneyYnTb COXPaHHOCTb NpeacTaB-
JIeHHbIX 06BEKTOB MCCﬂBﬂ,OBaHMIZ n Mmatepuanos gena.

Mocne npoBeaeHus akcnepToM cynebHoWn aKcnepTu3bl
aKcnepT 06si3aH NO 3anpocy cyAa NPeAcTaBUTbL CBOE 3a-
KNo4YyeHune.

3aknioueHue akcnepra — MUCbMEHHBbI AOKYMEHT, OT-
paxaroLwmin Xon, 1 peaynbTaTtbl UCCNEL0BaHUA, NPOBEAEH-
HbIX 3KCNEePTOM.

Cratbsi 86 MK P® yka3biBaeT, 4To 3ak/l0o4eHNe aKkenepTa
[ONXHO coaepXaTb NoApOoGHOE ONMUCaHWe MPOBEAEHHOMO
nccnenosaHud, caenaHHbie B pe3dynbraTe ero BbiBOAbl M OT-
BETbl HA MOCTaB/IEHHblE Cy40M BOMPOCHI.

3aknoyeHne akcnepTa Ans cyaa He 06583aTensHo 1 oue-
HMBAETCHA CyAO0M B COBOKYMHOCTU MEKOLWNXCA B Aene noKa-
3aTesnibCTB.

3) 6paTtbs, cecTpbl Apyr NPOTWUB Apyra, Aeayllika,
6abyLKa MPOTUB BHYKOB 1 BHYKN MPOTUB AefyLIKN
1 6abyLuku;

4) penyTtaTbl 3aKOHHbLIX OPraHoB, B OTHOLUEHUW CBeae-
HWIA, CTaBLUMX UM U3BECTHBIMU B CBSA3U C WCMOJHE-
HMEM AEenyTaTCKMX MOSIHOMOYUIA;

5) YNonHOMOYEHHbI No npasam Yenoseka B PD, B 0THO-
LIEHUW CBEJIEHWI, CTaBLUMX EMY U3BECTHLIMY B CBSI3N
C BbINO/IHEHMEM CBOWX 00SI3aHHOCTEN.

BnepBble CBMAETENbCKUI UMMYHUTET Obin 3aKkpenneH
B CcT. 51 KoHcTuTyummn PD 1993 1.

B oTnume OT CTOPOH U TPETLUX MWL, CBUAETENb HECET
YroJIoBHYKO OTBETCTBEHHOCTb 32 Aa4y JIOXKHbIX nokasaHui
1 3a 0TKa3 B laye nokasaHuii no MoT1Bam, He NpeaycMo-
TPEHHbIM NPOLIECCYasIbHBIM 3aKOHOAATENIbCTBOM.

CeupeTtens uMeeT NpPaBo Ha BO3MELLeHe Pacxofos,
CBSA3aHHbIX C BbI30BOM B CY/[, W Ha MOJIyYEHNE JEHEXHOW
KOMMEeHcaLuuMn B CBsi3u C noTepeit Bpemenn. Mpu xona-
TancTBe K CyAy O BO3MELLEHVN CBMAETESNIO PACXO/0B Cy/,
yKasblBaeT CTOPOHe, KOTopasi npuriacunia ceupaertens
B cynebHoe 3acefaHue, BHECTU AEHEeXHble CPencTBa,
npegHa3Ha4yeHHble ONns BbinaaTbl CBUAETENO, Ha Oeno-
3UTHbIN cYeT cyaa. PacyeT co cBuaeTenem npon3soamT-
CSl NOCJIE BbIMOMHEHWS CBUAETENEM CBOVX 06513aTENbCTB.

Takum 06pa3om, pacxofbl, CBA3aHHbIe C BO3MeLlle-
HVIEM KOMMEHCaLMM CBUAETENIO, BbINIA4YMBAIOTCS CTOPO-
HOW, NpurnacusLLei ero, a He u3 dpeaepansHOro, perno-
HasbHOro UK MecTHoro GloaxeTa.

@BTOpHOVI, [ONOSIHATESNLHOM, KOMMAEKCHON UK KO-
MWCCWUOHHOW 3KCNepTU3bl.

Mpu Ha3HaYeHUM CyA0M CyaeBHOM IKCNePTU3bI CYA, Bbl-
HOCUT OnpefeneHne, KOTOPOe HasbIBAaeTCs «onpeaene-
HUe O Ha3Ha4YeHUU IKCNepTUu3bl».

CopnepxaHue onpepaenieHns cyaa o HazHadeHun cyneb-
HOW aKkcnepTu3bl cogepxuTcs B cT. 80 MK PO.

CypebHas akcnepTu3da — npoueccyanbHoe Aen-
CTBYVE, COCTOSILLEE U3 MPOBEAEHNS UCCNEe0BAHI 1 Jaun
3aK/II04EHNS BKCMEPTOM MO BOMPOCaM, paspeLleHne Ko-
TOpbIX TPEBYET CneumanbHblX 3HaHUA B 061acT Hayku,
TEXHWUKW, UCKYCCTBA WIIN PEMEeCcsia U KOTopble NocTasne-
Hbl Nepeq, 9KCNepToOM CYAOM, CYAbe B LIeNSIX yCTaHOBe-
HUA 0BCTOSTENLCTB, MOANEXALMX A0Ka3biBAHUIO MO
KOHKpPETHOMY feny (cornacHo cT. 9 @3 «O rocyaapcTBeH-
HOW cynebHO-aKCnepTHOWN AesiTensHoCcTV B Poccuiickon
denepauunn»).

MpoBeneHvie cyaebHOM 3KCNEePTU3bl NMOPy4aeTcs 3KC-
nepTy rocyapCTBEHHOro Cy1eBGHO-3KCNEPTHOMO Y4Ypex-
pexns. K akcnepTy NnpeabaBnsioTcs onpeaeneHHbie Tpe-
60BaHMs. DKCNEPTOM [OJIXKEH ObITb rpaxaaHuH PO,
VMeloLniA BbicLLee NpodeccroHansHoe obpasoBaHune
WM NpOLWeAWniA NocneayoLwyio NOAroTOBKY MO KOHKPeT-
HOI1 3KCNEPTHON CrneumnanbHOCTH.

BcT. 10 ®3 «O rocynapcTBeHHon cyne6GHO-3KCNePTHOM
neaTenbHocTn B Poccuiickoi depepaunn» naetcs onpe-
[eNeHNE MOHATUS «3KCNepT». DTO aTTECTOBAHHbLIN pa-
60THWK FOCYAAPCTBEHHOMO CyAe6HO-3KCNEePTHOro Yu-
PEeXAeHVsl, NPOU3BOAAWMI CyAeBHYI0 3KCnepTuay
B MOPsiIKE MCMOJSIHEHUS CBOMX AOJKHOCTHBLIX 00si3aH-
HoCTel.
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Mpuka3Hoe NPou3BOACTBO SB/ISETCS OTAE/bHLIM BU-
[OM MPOW3BOACTBA, KOTOPOE OCYLLECTBASETCSH B rpax-
[aHCKOM mpouecce. B 3aBepLueHve npukasHoro npous-
BOJACTBA BbIHOCWUTCS CyAebHbIN Nprkas, Melowwmin cuny
CaMOCTOSITENIbHOMO CYAEGHOr0 MOCTAHOBIEHUS MO rPaXx-

[AHCKUM Aenam, Kpyr KOTOpbIX KOHKPETHO onpeneneH
npoLeccyanbHbIM 3aKOHOAATENbCTBOM.

Cyne6Hblii npuka3 — cyae6GHoe NOCTaHOBNEHUNE, Bbl-
HeCeHHoe Cyabei eIMHONIMYHO HA OCHOBAHWN 3asiBNEHNSt
0 B3bICKAHUN AEHEXHbIX CyMM unn o6 uctpebGoBaHwn
LBUXUMOro MMyLiectsa oT AomkHuka (cT. 121 TNK
P®).CynebHbli nprka3 MOXeT ObiTb BbIHECEH HA OCHOBA-
HUWN 3a5IBNIEHUST TONIbKO O B3bICKAHUM AEHEXHBIX CYyMM
1 06 cTpeboBaHMM ABUXMMOrO UMYLLECTBA.

MpukasHoe NMPOM3BOACTBO PacCMaTpUBAETCsi MUPO-
BbIM Cy[ibeil AVHONMNYHO, KOTOPbLIN AEVCTBYET OT UMEHM
cy[ia NepBoii UHCTaHUMN.

CynebHblit npykas BbiIHOCUTCS, ecnu (cT.122 MK Pd):
1) TpeGoBaHMe OCHOBaHO Ha HOTapuanbHO YAOCTOBE-
PEHHOI caenke;

TpeboBaHME OCHOBAHO HA CAesike, COBEPLUEHHOMN

B MPOCTOWN NMCbMEHHO POpME;

Tpe6oBaHne OCHOBAaHO Ha COBEPLUIEHHOM HOTapUycoM

NpOTecTe BeKCeNs B Hennatexe, HeakuenTe U HegaTu-

poBaHUM akuenTa;

3aaBneHo TpeﬁOBaHVIe O B3bICKQHUM AJIMMEHTOB Ha

HECOBEPLLEHHONETHUX AeTel, He CBSI3aHHOE C ycTa-

HOBJIEHMEM OTLOBCTBA, OCMapuBaHWEM OTLOBCTBA

(MaTepuHCcTBa) MM HEOBXOAUMOCTBLIO MPUBNEYEHNS

[PYrux 3aMHTEPECOBAHHBIX NNLL;

5) 3asBneHo TpeGoBaHME O B3bICKAHUW C rpaxaaH
HeLOVMOK Mo Hanoram, céopam 1 Apyrum o6asaTesb-
HbIM MaTexam;

2

3
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27. CopepxaHue cyae6HOro npmukasa

CynebHblil Nprikas siBNsieTCst Kak cyAebHbIM peLueHnem
no NpeabsBIEHHbIM TPEBGOBaHUAM, TaK U UCMONHUTENb-
HbIM AOKYMEHTOM. B cBS3n ¢ aTum cyaebHblii npukas
[OJKEH copepXaTb BCe [laHHble, HeoBxoauMble s ero
Ha[exallero CMosHEeHUs.

Kak 1 cynebHoe pelleHue, BbIHECEHHOE B Xofie pa3bu-
paTesbCTB UHbIX BUOB MPOV3BOACTB, CyAebHbIi Npukas
[OJKEH OTBEYaTb YCIOBUSIM 3aKOHHOCTU U 0GOCHOBAH-
HocTu. OgHaKo 3aKOHHOCTb M 060CHOBaHHOCTbL CyAe6HO-
ro Npvkasa JOBOJIbHO CreunduyHbI.

CyneGHblit NpuKa3 coaepXvuT B ceGe TONbKO ABe
YacTu: BBOAHYIO U PE30TIIOTUBHYIO.

OpHako cyaebHbIi Npukas 6yaeT cHMTaTbCst 3aKOHHBIM
1 060CHOBaHHbIM, ECJIN B OCHOBY BbIHECEHWSi CyAe6HOro
npukasa Obinv NOMOXEHbl COOTBETCTBYIOLLME HOPMbI
NpOLEeCcCyanbHOro U MaTeprasbHOro npasa.

HeobxoamMmMo oTMETUTb, 4TO CyAebHbIV Nprkas Nprob-
peTaeT CUIy UCMONIHUTENBHOIO JOKYMEHTa TONbKO nocne
BCTYMNJIEHUSI €r0 B 3aKOHHYIO CUY, T. €. N0 ucteveHmum 10
[Hen.

B cootBeTcTBMM CO CT. 127 MK P®D cyaebHbli npukas
[L0JDKEH CoAepXaTh:

HOMep NPOV3BOACTBA M AATy BbIHECEHUS MPUKas3a;

2) HaumeHoBaHVe cyaa, GaMUINIo U UHULMANbI CyabW,
BbIHECLLEro Nnpukas;

HaVMeHOBaHNe, MECTOXMTENLCTBO MSIN MECTOHAXO0X-
[eHune B3bicKaTens;

HaVMeHOBaHNe, MEeCTOXMTENLCTBO ST MECTOHAXO0X-
[eHVe JOMKHUKA;

5) 3aKOH, Ha OCHOBaHWV KOTOPOro YOBNETBOPEHO Tpe-
60BaHue;

pasMep OEHeXHbIX CyMM, MOAMEXaLUyX B3bICKaHMIO,

O BblHECEHUUN cyAe6Horo npukasa

MpaBo Ha nojavy 3asiBEHNs O BbIHECEHUM CyAe6HOro
npukasa NpUHaANexvT ULy, Ybe MaTepuanbHoe NpaBo
HapyLieHo. Npu BbiHeceHun cyaebHOro npukasa no cy-
LLEECTBY 3asiBIEHHOrO Tpe6GoBaHUS Cyabsi 00513aH yka3aTb
B HEM 1 O BO3MELLEHUM PacXofoB Mo ynnate rocyaap-
CTBEHHOW MOLUMHBI 3a CHET AOJKHYIKA.

Mpu NpeabsBAEHNN AOMKHUKOM BO3PAXKEHWU MO UC-
NONHEHWIO CyAe6HOro Npukasa Cyf, OTMEHsIET CyaebHbIn
npvkas v B TedeHne 3 aHel n3seLaet 06 3TOM B3bickaTe-
nisi. [pu 3TOM Cyz, Pa3bsICHSIET, YTO 3aSIBIEHHOE JOMKHU-
KOM TpeboBaHMe MOXET ObiTb PACCMOTPEHO B Mopsiake
MCKOBOro npounssoactea (cT. 129 MK PD).

OcHoOBaHMeM BO30OyXAeHusi SBNSieTCsi 3asiBNeHve
B3bICKaTens (kpeauTopa).

OpHumM 13 0bs3aTesNbHbIX MPU3HAKOB SBISETCA NUCh-
MeHHasa dpopma (cT. 124 MK Pd). B 3assBneHum o BbiHe-
CceHum cyaeGHOro Nnpukasa A0/KHbI GbITb yKa3aHbl:
1) HaumeHoBaHuVe cyaa, B KOTOPbIV NOAAETCH 3asiBNEHME;
2) HavMeHOBaHWEe B3bICKATESISl, €r0 MECTOXUTENbCTBO
VNN MECTOHAXOXAEHWE;

HaVIMeHOBaHWe A0KHIKA, ero MECTOXUTENIbCTBO U
MECTOHAX0XAeHWE;

Tpe6GoBaHWe B3bicKaTesi U 06CTOATENLCTBA, Ha KOTO-
PbIX OHO OCHOBAHO;

LOKYMEHTbI, MOATBEPXAAIOLLIME 0OOCHOBAHHOCTb Tpe-
6GoBaHus B3bICKATENS;

nepeyeHb npunaraembix JJOKYMEHTOB;

B C/yqae NcTpeboBaHns ABKMMOrO MMYLLLECTBa B 3a-
SIBNIEHWMN [OMKHA BbiTh ykasdaHa CTOMMOCTb 3TOr0 NMy-
uiecTsa.

3)
4)
5)

6)
7)

28. NoHsaTue ncka. Buapl nckos

B rpaxagaHcKoMm MpoLieccyasibHOM 3aKOHOAATENIbCTBE
HeT eAVHOro onpeneneHnst ucka. Cpeay ydeHbix Takxe
HeT eAuHOro onpegeneHunsi, Ho UMeeTCst HECKOJIbKO TOYeK
3PEeHUs Ha NMOHSTUE «UCK»:

1) ¢ matepuanbHO-NPaBOBO TOYKWU 3PEHUSI UCK — CaMo
mMaTepuanbHoe TpeboBaHwe, T. €. MPaBOOTHOLLEHWE;

2) C npoueccyanbHO-NPaBOoN TOYKN 3PEHUS UCK — cpea-
CTBO 3aLLUMThLI HAPYLLUEHHOrO UM OCMOPEHHOro MpaBa
VNN OXPaHSIEMOrO 3aKOHOM MHTEpeca cybbekTa rpax-
JLLaHCKNX NMPaBOOTHOLLEHUIA.

B rpaxznaHckom npoueccyanbHOM MpaBe BbiAENsioT
HECKOJIbKO 4epT, XapakTepu3ylolmx UCK: NpeaMeT,
OCHOBaHVie, coAepXaHvie, a Takke HEeKOTOpble aBTOPbI
OTHOCSIT CTOPOHBI.

MpeaMeToM ncKa SIBASIETCS HAPYLLIEHHOE NPaBo.

Mop ocHoBaHMeM ucka cneayeT cumTatb Te ¢akThbl,
KOTOpble CBMAETENbCTBYIOT O HAPYLIEHWU Npas, OXpa-
HAEMbIX 3aKOHOM MHTEPECOB. B UCKOBOM 3asBneHun nc-
TeL, I0/KEH yka3aTb, B YeM 3aKJ104al0TCH HapyLLIeHVe fn-
60 yrposa HapylleHusi npas, CBOGOL WAN 3aKOHHbIX
VNHTEPECOB, T. €. OCHOBaHUe, KOTOPOE CMOABUMHY/IO UCT-
La NPYHECTV CKOBOE 3asiBfiEHNe B Cy/, 3a 3aLLMTOMN CBO-
VX HaPYLLEHHbIX UV OCMAPUBAEMbIX MPaB.

CopaepxaHue ucka — tpeboBaHue K Cyay, HanpaeneH-
HOe Ha 3aLUWTy, BOCCTAHOBJIEHME HAPYLLEHHOrO OXpaHsie-
MOro 3aKOHOM MpaBa, UHTepeca.

HekoTopble aBTOPbI BLIAENSIOT ELLE OfHY YEPTY — CTO-
POHbI Mcka. OHWM NPUAEPXKMBAIOTCS TAaKOW TOYKM 3PEHUS,
noToMy 4TO 6€3 HanM4Ksi CTOPOH CO B3aMMOUCKITIOHalo-
LMW MHTEPecaMun BO3HUKHOBEHME MCKa HEBO3MOXHO.

BbigensioT 3 BuAa UCKOB:

1) ncku o npucyxaeHun. B lopnavydeckon nutepatype ux

26. NpaBo Ha nopayy 3asaBneHUs _I



3asiBieHne 0 BblHeCeHUn cyaebHOro npukasa
noAnMceIBaeTcs B3bickatesneM nmbo ULoM, yron-
HOMOYEHHbIM Ha COBEPLLEHNE AaHHbIX eACTBUIA. [TonHO-
MOuUS NPeACTaBNTENS AOJIKHBI ObITb 0OOPMEHbI fOBE-
PEHHOCTBIO.

B otanyme ot uckoBoro 3aaBneHns, TpeGOBaHMH KOTO-
poro ykasaHbl B cT. 131 [TIK P®, B 3asBNeHNM O BbIHECE-
HUK cyaebHOro npukasa HeT HeOGXOAMMOCTM yKa3biBaTb
damunuio, Ma NpeacTaBuTens, a Takke o6bem npeno-
CTaBJISIEMbIX EMY MOJIHOMOUMIA.

Mpuka3sHoe NPou3BOACTBO NpPoBOAUTCS Ge3 Bbi30-
Ba CTOPOH Ha cyae6GHoe pa3bGupaTenbcTBo, 6e3
npeAcTaB/ieHUsl f0Ka3aTeNIbCTB CTOPOHAMM.

O MpUHATUM 3asIBIEHUST K MPOW3BOACTBY CyAa CyAbs
BbIHOCUT OMpefefieHne, Ha OCHOBaHWW KOTOPOro BO3-
6yxaaeTcs NprkasHoe Npon3BoACTBO.

Cynq, Taioke NPaBOMOYEH 0TkasaTb B MPUHATUW 3asiBne-
HUS, BO3BPATUTb 3asiB/IEHNE N OCTaBUTb 3asiBieHne 6e3
LBUXeHUs. Ons npukasHoOro npow3BOACTBA OTAENbHOWM
HOPMBI, PEryNMpYIOLLIEi 0TKa3, BO3BPALLIEHME UK OCTaB-
neHune 6e3 ABMXEeHWS 3asBNEHNs], He CYLLEECTBYET, a Npu-
MeHSII0TCS 06LLMEe HOPMBbI, KOTOPbIE yKa3aHbl AJ151 ICKOBO-
ro npoussoacTsea (cT. 134, 135, 136 MK P®).

[ns npvkasHOro nNpPou3BOACTBA XapakTepeH oTka3
B MPVHATUW 3asiBIEHWsI, eCin TpeBoBaHWs, Ha OCHOBA-
HUW KOTOPBIX HAMMCAHO 3asiBIEHME, HE COAEPXaTcs B ne-
peyHe, ykazaHHOM B CT. 122 MK P®.

TakKXe Ha3blBaOT UCMOJSIHUTESIbHbIMW UCKaMWU, TakK

KaK OHU ABNAKOTCA 06ﬂa,l:l'aTe}'lﬂMl/l WNCNONHUTENbHOM
cunbl. Ickv 0 NpycyXaeHnn HanpaeneHbl Ha NPUHYan-
TenbHoe ucrnonHeHune cyaebHoro pelenns. OTclopa
cnenyer, 4To cyaebHoe peLleHne, BbIHECEHHOE Mo UC-
Ky O NPUCY>XAEHUN, BCeraa [OMKHO UCMONHATLCS, eCnuv
HE B ,D,OﬁpOBOJ'IbHOM, TO B NPUHYAUTENIbHOM NOpsaKe;
nckn o npuaHauun. C AaHHbIM MCKOM CTOPOHbI 0Bpa-
waTcs Ans NOATBEPXAEHUS TOr0 Uiy MHOro dakra,
NO-APYroMy MX Ha3bIBAIOT YCTAHOBUTENbHLIMU UCKAMW.
Uckun o NMPU3HaHUN MOryT ObITb Kak NONOXUTENbHbIE,
TakK n oTpuuaTenbHbIe. [MonoxuTensHble NCKN Hanpas-
JNieHbl Ha YCTaHOBNEHWE Hann4ynsa Toro uin MHoro npa-
BOOTHOLLEHUA, a OTpUUATENIbHble NCKWX HanpaBieHbl Ha
YCTaHOBJIEHMS OTCYTCTBUS TOrO UM MHOTO akTa;
npeoﬁpasoBaTeanble NCKW. |/|CKI/I, HanpaefieHHble Ha
BblHECEHME TakuX PELUEHWUn, KOTOpble CBOMM CoAep-
XaHnem nMeroT MaTepuranbHO-NpaBoBoe ,ueﬁcmme —
npasoofpa3sylowee WM npasonpekpaliaoLiee.
B naHHOM cnyyae npeaMeToM npeobpasoBaTefibHoro
ncka sBfsieTCcs nNpaBo ucTua TpebosaTs OT cyaa ycrta-
HOBJIEHUA, N3MEHEHUS NN npekpaweHusa Toro unn
WMHOro npaBOOTHOLLEHWA, npasa uin 06a3aHHOCTH.
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@ 6) 3as1B/1EHO TPEBOBAHME O B3bICKAHUW HAYUCTIEHHOM,
HO He BbINnaYeHHon paboTHMKY 3apaboTHOM NnaTbl;

7) 3a8BNEHO OpraHOM BHYTPEHHWX Aen, noppaspene-
HUeM cyaeGHbIX MPUCTaBoB TPEGOBAHNE O B3bICKAHUN
pacxofoB, NPOV3BEAEHHbIX B CBS3M C PO3bICKOM OT-
BeT4YMKa, UM OO0JIKHWKA U ero uMmyLlecTsa, uin pe-
6eHka, 0TOOPaAHHOro y AO/KHMKA MO PELIEeHNIO cyaa,
a TaKXe pacxofoB, CBA3AHHLIX C XPaHEHUEM apecTo-
BaHHOIO UMYLLIECTBA, U3bATOr0 Y JOJKHUKA, U XpaHe-
HVWEM UMYLLECTBA [AOIKHIKA, BbICEJIEHHOrO U3 3aHu-
MaeMOro 1M XMSIOro MOMELLEHMSI.

MpukasHoe NPon3BOACTBO UMEET Psif, 0COBEHHOCTEN.
Bo-nepBbix, B NPUKa3HOM NPOU3BOACTBE HET UCTLIA 1 OT-
BETHMKA, CTOPOHbI UMEHYIOTCS «KPeAUTOP» («B3bICKa-
Tenb») N «A0JDKHUK».

B npukasHoM Mpov3BOACTBE B 3aLMTY KpeauTopa
B MPOLIECCE MOXET BbICTYNATb TAKKe U MPOKYpPOp.

B npukasHoOM Npou3BOACTBE HET CTaaum cyae6Ho-
ro pas6uparenscrBa. 37O SIBASETCS MMaBHbIM OTIN-
4MeM NpUKa3HOro NPOM3BOACTBA OT UHbIX BUAOB NMPOU3-
BOACTB B rpaxaaHCKOM npouecce. anI BblHECEHUN
npukasa He TpeGyeTcs NPUCYTCTBUS AOJKHMKA.

JAnsa ucnonHeHus cyaeGHOro npukasa He TpebGyeT-
CH Bbl4a4M UCNOJIHUTEJIbHOIO IMCTa.

OTNNYUTENBbHON O0COGEHHOCTBIO NMPUKA3HOro Npo-
U3BOACTBA SIBIIETCS TAKKE TO, 4TO CyAeOHbI Npukas no
3asAB/IEHHbIM TpeﬁOBaHVIﬂM DOJNIXeH OblTb BbIHECEH B Te-
4yeHue 5 aHen Co AHS NOCTYNIEHNS 3asBJIEHNS O BbIHECE-
HVM cynebHOro npukasa B CyA.

VIJWI 0603HaYEHHOE ABMXVIMOE VMMYLLECTBO, MoAjie-
XalLee ncTpeBoBaHuIo, C ykazaHWeM ero CTouMocTu;
7) pa3mep HeyCTOWKW, eCnin ee B3biCKaHMe NnpeaycMmoT-
peHo denepanbHbIM 3aKOHOM UM [OTOBOPOM, a Tak-
Xe pa3mep neHew, ecnv TakoBble NPUYNTAIOTCS;
CyMMa rocynapCTBEHHOW MOLWWAWHbI, noafexaien
B3bICKAHUIO C AOJKHMKA B MOMNb3Y B3biCKATENs Un
B [10XO[, COOTBETCTBYIOLLEro GloaxeTa;
peKkBr3nTLI GaHKOBCKOrO CYeTa B3bICKATENS!, HA KOTO-
PbIit LOMXKHBI GbITh NEPEYNCIEHbI CPEACTBA, Noasiexa-
Lme B3bICKaHWIO, B Criy4ae, ecnv obpatleHue B3bicka-
HWS  NPOM3BOAMTCS Ha CpeAcTBa  GlOAXETOB
6loaXKeTHON cucTeMbl PO.
anI B3bICKaHUU AJIMMEHTOB Ha HECOBEPLUEHHONEeTHUNX
[leTel yKasblBAIOTCS AaTa U MECTO POXAEHUS [OIIKHUKA,
MECTO ero paboTbl, UMsi U JaTa POXAEHUS KaXaoro pe-
6eHka, Ha cofepXaHne KOTOPbIX MPUCYXAEHbI allMMEHTbI,
pasmep nnaTexen, B3bICKVBAEMbIX EXXEMECSHHO C [OMX-
HVIKa, 1 CPOK UX B3bICKAHUSI.

CynebHblii Npyka3 COCTaBASAETCS Ha cneuuanbHOM
GnaHKe B [ABYX 9K3eMmnispax, KOTOpbIE MOANUCHLIBAIOTCS
cyapein. OanH ak3emnnsp cyaebHoro npukasa ocrtaercs
B NpoM3BOACTBE cyaa. [ns AoKHMKA U3roTaBanBaeTcs
Konusa cyaebHoro npukasa.

8
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29. NpeabsaBneHne ucka,
BCTPEYHOro ucka

MpaBo Ha nopayy ncka MMeeT NINLO, KOTOPOE CHUTAET,
YTO ero npasa Win 3aKOHHbIE MHTEPECHI HApYLLEeHb! 60
ocnopeHbl. Dopmoii 06palLeHns B cya no Aenam MCKOBO-
ro NPoOu3BOACTBA SIBJIIETCH UCKOBOE 3asBfieHne, KOTO-
poe nopaeTcs B NMCbMeHHON popme. UckoBoe 3asBne-
Hue cornacHo ct. 131 MK P® pgonxHo copepxatb
cnepyiowme ceeieHus:

1) HaMmeHOBaHVe Cyaa, B KOTOPOE MOJAETCS 3asiBIEHNE;
2) HavMeHOBaHWe UCTLA, er0 MECTOXMTENLCTBO UAN, EC-
JIN UCTLOM SIB/ISETCA OPraHn3auusi, €e MeCTOHAaXOX-
[eHve, a TakKe HaVMEHOBaHVE NPeACTaBUTENs U ero
aapec, ecnu 3asiBfieHne NoaaeTCs NpeacTaBuTeNneMm;
HavMeHOBaHMe OTBETYMKa, ero MeCTOXMTENbCTBO
VAW, eCnv OTBETYMKOM SIBJIIETCS OpraHv3auus, ee
MeCTOHaxXOXAeHue;

[aHHble O HapyLUeHUM VAW yrpo3e HapyLlleHus npas,
©cB0GO/, UM 3aKOHHBIX MHTEPECOB UCTLA U ero Tpebo-
BaHWS;

06CTOATENLCTBA, HA KOTOPLIX UCTEL, OCHOBbIBAEeT CBOU
TpeboBaHVsi, U [0Ka3aTenbCTBa, MOATBEPXAAloLmMe
3TN 0BCTOSATENLCTBA;

LieHy 1UCKa, eC/IN OH MOAJIEXMNT OLeHKe, a Takke pacyeT
B3bICK X VSN ocrap! X [IEHEXHBIX CYMM;
cBefieHns o cobnioaeHnn aocyaebHoro nopsiaka o6-
paLleHnst K OTBETHMKY, ECIM 3TO yCTaHOBMEHO dene-
paJslbHbIM 3aKOHOM UK NPEAYCMOTPEHO OrOBOPOM;
8) nepeyeHb NpunaraeMbix K 3asiBNEHNIO JOKYMEHTOB.

Mpu noaaye NCKOBOrO 3asBIEHWSI UCTEL, UK ero npep-
CcTaBuTeNb 06513aHbl yKa3aTb HOPMATUBHBIN akT, HAa KOTO-
PbIil OHW CCLINAOTCS, HA OCHOBAHUK KOTOPOro CyA, AON-
XEH NPUHSATbL cyaebHoe peLueHme.

@

&

5)

2
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Mpy BO36GYXAEHUN MCKOBOrO NPOW3BOACTBA MOTYT
ObITb MPUHSATBI Mepbl obecnedennst ncka. OcHoBaHMEM
ans obecneyeHuns ucka cornacHo ct. 139 MK PO sensieT-
cA 3asiBNeHne NnL, yqacTeylowmx B aene. Obecneyerne
1cka [oMnyckaeTcs BO BCSIKOM MOJIOKEHNUM fena, Aaxe ec-
NN HENPUHATUE Mep Mo 0BecneyveHnio ncka MOXeT 3a-
TPYOHWUTL AN caenaTb HEBO3MOXHbIM UCMOJIHEHVE pe-
weHns cypa. MNpy nocTynneHun 3asiBNeHust OT Nul,
y4acTBylOWMX B Aene, cyn BbIHOCUT onpeaeneHme o npu-
HATUM Mep No obecneyeHunto ncka. Mepamu no obecne-
YeHUIo Ucka MoryT GbiTb (cT. 140 MK Pd):

1) HanoxeHwe apecTa Ha UMYLLECTBO, NpuHaanexaiee
OTBETYMKY V1 HAXOASALLEECs Y HEro Unm Apyrux nnL;
3anpelleHe OTBETYMKY COBepLUaTb OMpPefeNeHHbIe
pencreus;
3anpelleHve Apyrum iMLam cosepLiaTb onpeaeneH-
Hble [eiCTBUS, Kacalolwyecs npeaMeTa cnopa, B ToM
yucne nepeaaBath MMYLLECTBO OTBETUUKY VN BbINON-
HSATb MO OTHOLLEHMIO K HEMY UHble 0693aTenbLCTBa;
NPUOCTAHOB/IEHVE peann3aLyn UMyLLLECTBA B Cly4ae
npenbsBneHns ncka o6 0cBO6OXAEHUN MMYLLLECTBA OT
apecTta (UCK/IloYEHNE U3 onucu);
NPUOCTAHOB/IEHWE B3bICKAHWSI MO WUCMONHUTENbHOMY
[OKYMEHTY, ocnapvBaemMoMy JOMKHUKOM B cyae6HOM
nopsiake.
Cnucok mep no o6ecne4yeHunio cka siBNsieTcs uc-
yepnbiBalowmm. OfHako 3akoHoaTesnem npeaycMoT-
PEHO, YTO Cy[, MOXET B HEOOXOAMMBIX CIlyHasx NpUHsTL
VHbIe Mepbl MO 06eCMNeYeHUIo NCKa, KOTOPbIE JOMKHbBI OT-
BeyaTb LensM, NoCTaBNeHHbIM nepeq, cyaom. He ctout
3abbIBaTh, YTO JINLA, HAPYLIMBLUME OrPaHWYeHus, ycTa-
HOBJIEHHbIE CYIOM, MOABEPraloTcs LWTpady B pasmepe A0

2)

3
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5< 30a] 30. BosGyxaeHue

MUCKOBOro npom3eoacTtea

OcHoBaHveM Ansi BO3OYXAEHWS rpaxaaHckoro npovs-
BOZACTBA MO [eny SBISETCA NPUHSTUE NCKOBOTO 3asiBie-
HUs K npoussoacTay. Mpu HecobniogeHun TpebosaHuiA,
npeabsBISEMbIX K ICKOBOMY 3asiBIEHMIO, CY/l, MOXET Bbl-
HeCTV crefyioLLee peLleHne: 0TkasaTb B MPUHSATUN UCKO-
BOrO 3asIBIEHMS, BO3BPATUTb UCKOBOE 3asiBIEHME, OCTa-
BUTb NCKOBOE 3asiBieHVe 6e3 ABVKEHNS.

OTkasaTb B MPUHATUM UCKOBOrO 3asiBNEHUS CyA
MOXeT B cnepytowmx cnyyasx (ct. 134 MK Pd):

1) 3asBneHve He NOANEXUT PACCMOTPEHWNIO N pa3peLue-
HVIO B MOpsifike rPaxAaHCKOro CyAornpou3BOACTBA,
MOCKOJIbKY 3asiBiEeHMe PaccMaTpuBaeTcst U paspe-
LaeTcs B UHOM cy,ebHOM nopsizike;
3asiBNieHVe NpebsiBIEHO B 3alluTy npas, cBobop
1 3aKOHHbIX MHTEPECOB APYrOro SMLA roCyAapCTBEH-
HbIM OpraHoM, OpraHOM MEeCTHOrO CaMoynpaBieHus,
opraHv3aumeit, rpaxaaHrHOM, KOTOPOMY He mpeno-
CTaBNeHO Takoe Npaso;

VMeeTCsi BCTYNuBLLEE B 3aKOHHYIO cuy cyaebHoe pe-
LEHME MO CMopy MeXAy TEMU Xe CTOPOHaMu, O TOM
€ NpeaMeTe 1 Mo TEM XE OCHOBAHUSIM;

nmeeTcsi cTaBllee 06a3aTeNbHbIM [Jisi CTOPOH U Npu-
HSITOE MO CMOPY MeXAy TEMU Xe CTOPOHAMM, O TOM Xe
NpeaMeTe U M0 TEM Xe OCHOBaHWSIM peLLEHNE TpeTei-
CKOro cyAa, 3a UCK/IIOYEHNeM, ecin Cyj, oTkasasncs
B BblJaye VICMOJIHUTENbHOIO JIMCTA Ha NMPUHYANTENb-
HOE MCMOJIHEHUE PELLEHst TPETENCKOro cyaa.

BosBpalleHne ncka MoXeT UMeTb MECTO B Cly4ae,

ecnu (cT. 135 MK PP):

1) ucTuom He cobnioaeH focyaebHblii NopsaaoK yperynm-

poBaHus crnopa Mo NCTLOM He MpeabsiBieHbl 10-

3

4)

32. NoprotoBka pena
K cyne6HOMY pa30upaTenbCcTBy

MoaroTtoska Aena k cynebHoMy pa3bupaTenscTBy siB-
NFeTcs CamMoCTOSITEeNbHON M o6si3aTenbHoW cTaguen
rpaxgaHckoro npouecca. O noaroToeke gena kK cynet6-
HOMY pa3bupaTenbCTBY CyAbsi BbIHOCUT OmnpeaesieHve
1 B CBOEM OMNpEAENEHNN YKa3blBAET AENCTBUS, KOTOPblE
HeobX0AMMO COBEPLUMTb CTOPOHAM, WHBIM Y4acTBYHO-
WUM B denie nvuam aas obecneyveHuss npaBuSIbHOrO
1 CBOEBPEMEHHOr0 PACCMOTPEHMS U Pa3peLLeHns aena.

MoaroToBka gena k cyaebHomy pasbupaTesnbCcTBy Kak
cTagusi rpaxaaHckoro mnpoiecca npecneayeTt uenu
u 3apa4m npeaycMoTpeHHbie cT. 148 MK Pd.

Ha cTtagmu noarotoBku gena k cynebHomy pasbupa-
TENbCTBY CTOPOHbI JO/MKHbI COBEPLUMTL OMpPeneneHHbIe
npoueccyanbHbIM 3aKOHOAATENILCTBOM NPOLECCyasibHble
[encTemns.

Mpu noarotoBke Aena k cyae6HoMy pas6upa-
TenbCTBY CYA:
1) pasbsiCHSIET CTOPOHaM UX MpoLEecCyanbHble npaBa
1 06a3aHHOCTY;
onpatuvBaeT MCTUA WM ero NPeacTaBuTens no cy-
LLLeCTBY 3asiBJiIeHHbIX TPeboBaHwWii 1 Npeanaraet, ecnu
3TO HeOOXOAMMO, NPEACTABUTL [OMONHUTENbHBIE 40-
Ka3aTenbCTBa B ONpeAeneHHbI CPOK;
onpaluMBaeT OTBeT4YMKa Mo 06CTOsTeNnLCTBaM aena,
BbISICHSIET, KaK1e MMEeloTCsi BO3PAaXEHUS OTHOCUTEb-
HO 1CKa M KakMmun [oKasaTenbCTBaMu 3TW BO3paxe-
HYst MOTYT BbITb NOATBEPXAEHDI;
paspellaeT BOMpOC O BCTYMJIEHUN B eSO COUCTLOB,
COOTBETYMKOB W TPETbUX UL, 6€3 CaMOCTOATENbHbIX
Tpe6oBaHWi OTHOCUTENLHO NPEAMEeTa Cropa, a Takxke
paspellaeT BOMpOChl O 3aMeHe HeHaZexallero oT-

2)

3)
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KYMEHTbI, MoaTBEpXAaloLlye cobniojeHne [ocy-
Ae6GHOro nopsiaka yperynmpoBaHus cropa;

2) [eno HenoACYAHO AaHHOMY CyAbe;

3) uckoBoe 3aaBfieHME MNOAAHO

NLOM;

MNCKOBOE 3asB/ieHne He No4nNMcaHo Nin NCKoBOE 3asaB-

JieHVe NoANMCaHO UK NMOAAHO JIMLIOM, HE UMEIOLVM

MOSHOMOYMIA Ha ero MoAnvcaHue U NpeabsiBAeHVe

B CyA;

5) [0 BbIHECEHUSI ONpeaeneHns cyna o0 NPUHATUM UCKO-
BOrO 3asiB/IEHVs1 K MPOM3BOACTBY Cyda OT UCTUA Mo-
CTynuno 3assjieHne O BO3BpalLLleHUn UCKOBOIro 3asB-
neHus;

6) B NPOM3BOACTBE 3TOrO MAWM APYroro cyna nmbo Tpe-
TENCKOro Cyaa UMEeeTcs AeNo Mo Cropy Mexay TeMu
€ CTOPOHAaMK, O TOM Xe NpeaMeTe 1 MO TEM Xe OCHO-
BaHVSIM.

Ecnu uckosoe 3asBnieHne coctaesieHo 6e3 cobnione-
HUa TpeGoBaHwii, NpeaycMoTpeHHbIX cT. 131, 132 MK
P®, cyn BbIHOCUT onpefeneHne 06 OCTaBNEHUMU UCKO-
BOro 3asiBneHus 6e3 ABUXEHMA, O 4eM u3BeullaeTcs
UL, NoJaBLLEee 3asiBNEHNE.

Ecnu xe B TeyeHne 5 gHelt CO OHA NOCTYMIEHUS NCKO-
BOro 3asBJjieHUsa B Cy[, OH NPUHAN pelleHne O NPUHATUM
MCKOBOrO 3asiBJIEHNs!, BLIHOCUTCS ornpepnesyieHne cyaa
O NPUHSITUX UCKOBOIrO 3asiB/IEHNUS U O BO30YXAEeHUU
rpaXKAaHCKOro NPOM3BOACTEA Mo Aeny. B gaHHoM on-
pefeneHun cyja HasHavaeTcs pata cynebHoro 3acena-
HUWS1, ONPEenEeNsioTCA CTOPOHBI, @ TakKe TPETbU NMLA, Ha-
Nnyune 3aaBNeHHbIX XOﬂaTaIﬁCTB.

HefeecrnocobHbIM

4

BETYMKA, COEANHEHUN U PA3bEANHEHUN UCKOBBIX
TpeboBaHuii;

5) npuHMMaeT Mepsbl NO 3aKIIYEHNIO CTOPOHAMW MUPO-
BOrO COMNALLEHUs 1 Pa3bsiCHSET CTOPOHaM MX NPaBo
06paTUTbCs 3a paspelleHMeM cropa B TPETENCKMin
CyA, V NOCNEACTBUA Taknx AENCTBUN;

6) n3BeLLaeT 0 BpeMeHn n MecTe pa3bupartensctsea aena
3anHTEepecoBaHHbIX B ero ncxoae rpaxaaH nan opra-
HU3auuu;

7) paspeLuaeT BONPOC O BbI30BE CBUAETENEN;

8) HasHauaeT aKCnepTu3y 1 IKcrepTa ANs ee nposeae-
HVSl, a Taikke paspellaeT BOMPOC O MPUBJIEYEHUN
K y4aCTUIO B NPOLIECCE CMEeLnanncTa, Nepesoaynka;

9) No xopartancTey CTOPOH, APYruX NUL, Yy4aCTBYIOLLMX
B Aefie, VX NpeacTasuTenein nctpedbyer oT opraHvaa-
LMl Unn rpaxkaaH AokasaTenbCTBa, KOTOPbIE CTOPOHBI
nnn nx npeancTaBuUTeNn He MOryT NoJly4nUTb CaMOCTOSA-
TENbHO;

10) B cnyyasix, He TepnslMX oTnaraTeNbcTBa, NPOBOAUT
C U3BeLLEHNEM 1L, YHaCTBYIOLLMX B iefnie, OCMOTP Ha
MeCTe NCbMEHHbIX V1 BELLLECTBEHHbIX J0Ka3aTesbCTB;

11) HanpaBnseT cyne6Hble MOPyHeHUs;

12) npuHUMaeT Mepbl N0 06eCneYeHNIo Ucka;

13) paspeLuaeT BONpoC 0 NPOBEAEHUN NPeaBaPUTENIbHO-
ro cyAe6HOro 3acefaHusi, ero BDEMEHN U MeCTe;

14) coBepliaeT MHble HEOBXOAMMbIE MPOLECCyanbHble
[encTBuns.

K nckosomy 3asBneHuio o0693aTesibHO A0XK-
Hbl punarath creayiolme A0KYMEHTbI:
1) ero konusi B COOTBETCTBUM C KOJIMYECTBOM OTBETHMKOB
W TPETbUX NNl
2) [OKYMEHT, NoATBEPXAALWMIA ynnaTy rocyaapCTBeH-
HOW MOLNHBI;
3) [OBEPEHHOCTb UM MHOW [LOKYMEHT, yA0CTOBEPSIOLLME
MOJIHOMOYUS NPeLCTaBUTENS NCTLA;
[OKYMEHTBI, NoATBepXJaiole o6CToATeNbCTBa, Ha
KOTOPbIX NCTEL, OCHOBbIBAET CBOU TpeﬁOBaHVIFI, Konun
3TUX JOKYMEHTOB /)15t OTBETYMKOB U TPETbYX UL, €C-
JIN KOMWUM Y HUX OTCYTCTBYIOT;
pacyeT B3bICKMBAEMO NN OCNapUBaeMOn AeHEXHON
CYMMBbl, NMOAMNVUCAHHbIV NCTLOM, €ro NpeacTaBuTeNem,
C KOMUSIMU B COOTBETCTBUM C KOJIMYECTBOM OTBETHM-
KOB 1 TPETbUX NNLL 1 Ap.
BcTpeuHblii UCK — NPeabsBeHHbI OTBETYMKOM MCK
K UCTLY. 1N BCTPEYHOrO MCKa XapakTepHO TO, HTO OH MO-
XeT OblTb 3as1BJIEH TOJIbKO B y>Xe BO3HMKLIEM npouecce.
MpeabsiBNeHne BCTPEYHOrO WMCKAa OCYLLECTBASETCS Mo
o6LWIM NpasuiamM NpeabsBAeHUs UCKa, T. €. BCTPEYHbIi
UCK floNxeH oTBeyatb TpebosaHmsam cT. 131, 132 MK PO.
YCnoBusi NpuUHATUS BCTPEYHOro uCKa npeayc-
moTpeHsbl cT. 138 MK PO.

4

5

m 10 MPOT. Kpome Toro, ucrtew, Bnpase B cyaeGHOM

nopsake TpeboBaTh OT TUX L, BO3MELLEHNS YObIT-
KOB, MPUYMHEHHBIX HEVCTIOSIHEHNEM OrpeaesnieHus cyaa
06 obecneyeHun ncka. O NPUHATLIX Mepax no obecneye-
HUIO 1CKa CY/ibs HE3aMEANTENbHO COOBLLAeT B COOTBET-
CTBYIOLLME FOCYAAPCTBEHHbIE OPraHbl WM OpraHbl MecT-
HOr0 CaMOyMpaBfiEHWs, PErUCTPUPYIOLLME UMYLLECTBO
WK NpaBa Ha Hero, a Takke Ux orpaHuyeHuns (obpemeHe-
HUWA), Nnepexon n npekpatleHuve. Mo nHmumaTee OTBETYMN-
Ka UM cyaa MoryT GbiTb OTMEHEHBI MepbI MO obecneye-
Huio ucka. Bonpoc 06 oTmeHe obecneuyeHus ucka
paccmatpusaetcsi B cygebHom 3acenaHun. O nposefe-
HUK cyneBHOro 3acefaHys N3BELLAIOTCS CTOPOHBI, OHA-
KO VX HEsIBKa HEe MPensTCTBYeT PaCCMOTPEHMIO BOMpoca
06 oTMeHe mep obecneyexmns nucka. Heo6xoaMmo oTme-
TUTb HEKOTOPbIE OCOGEHHOCTU 06XanoBaHWs onpenene-
Hus cyaa 06 obecneveHnn ucka. Kak n Bce vHble onpeae-
JIEHUs Cyaa, OHO Takke MOXeT ObiTb 06XanoBaHo
B MOpsiAKe, YCTAHOBNEHHOM 3aKoHoAaTenbCcTBoM. Ecnm
e onpeaenexne cyna o6 obecneyeHnmn ncka 6bino BolHe-
ceHo 6e3 U3BeLLEeHMs Nnua, NoAaBLIEro Xanoby, To CPoK
noAau4m Xanobbl UCHNCASETCS CO HS1, KOrAa TakOBOMY Nt~
Ly CTano W3BECTHO 3TO onpeneneHne. Heo6xoanMMo Tak-
e OTMETUTb, YTO OTBETYUK MOCSIE BCTYM/IEHNSI B 3aKOH-
HylO culy cynebHOro peLleHusl, KOTOpbiM B UCKE Gblo
0TKa3aHOo, MMeeT NpaBo NpeabsaBUTb K UCTLY MCK O BO3-
MeLLEHNN YObITKOB, MPUYVHEHHbIX €My Mepamu 1o obec-
neyeHnio ncka.
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3acepaHue

Ha cTtaguu noarotoBku gena k cyaebHomy pasbupa-
TeNbCTBY MOXET MpoBoauTbCs cyaebHoe 3acepaHwue,
OHO B COOTBETCTBUM €O CT. 152 MK P® 6yaeT HoCUTb Ha-
3BaHVe «npeaBapuTenbHoe cyaebHoe 3acenaHvie».
MpensaputensHoe cyaebHoe 3acefaHve VMEeeT CBOeW
Liesiblo MPOLIECCyasibHOE 3aKperyieHne pacnopsianTenb-
HbIX JENCTBUIA CTOPOH, COBEPLUEHHbIX NPU MOATOTOBKE
nena kK cynebHomy pasbupatenbcTsy, onpeaeneHne o6-
CTOSITENbCTB, VMMEIOWMX 3HAYeHWe AJ1s NPaBUIIbHOMO
paccMoTpeHus 1 paspelleHus fena, onpeaeneHve
[0CTaTOYHOCTU [0Ka3aTeNbCTB Mo Jeny, nccnegosaHne
bakToB Npornycka CPOKOB 06PALLIEHVISt B CYA, M CPOKOB UC-
KoBoi aasHocTu. NMpeasaputensHoe cyae6Hoe 3ace-
AaHvne NpoBOAUTCA cyabel eAVHONNYHO. CTOPOHbI
M3BELLAIOTCS O BPEMEHW U MeCTe NPeABapUTENIbHOTO Cy-
nAebHoro 3acepaHns. CTOPOHbI B NPEABapUTENbHOM Cy-
[e6HOM 3acefaHnn MMeloT NPaBo NPeACTaBNSTL A0Ka3a-
TeNbCTBA, NPUBOAUTL AOBOAbI, 3asIBMSTb XOAATaNCTBA.
Mo CNoXHbIM Aenam C y4eTOM MHEHUsI CTOPOH CyAbsi MO-
XXET Ha3Ha4UTb CPOK NPOBEAEHWS NPeaBapuUTebHOro Cy-
nebHOro 3acefaHusi, BbIXOASLLIVIA 32 NPeaesibl yCTaHOB-
NIEHHbIX MPOLECCyaslbHbIM 3aKOHOAATENLCTBOM CPOKOB
paccmoTpennst U paspellenusi gen. Mpu Hanuuum o6-
CTOSITENIbCTB, MPEefycMaTpUBAIOLLMX OCHOBaHWE Ons
NPUOCTAHOBNEHNS U NPeKpaLLEeHUs NPOM3BOACTBA M0 Ae-
Ny, NPOU3BOACTBO MO AENy B NPeABapuTensHoOM cyaet-
HOM 3acefaHnn MOXeT ObITb MPUOCTAHOBIEHO WU Npe-
KpalleHo, 3asiBfieHe OCTaBNeHo 6e3 pacCMOTPeHus.
Mpy NPUHATUN pPeLleHns O NPUOCTaHOBAEHUN UK npe-
KpalLeHU NMpPOU3BOACTBA MO AeSly CyAbell BbIHOCUTCS
onpepeneHune, Ha KOTOpoe MoXeT BbiTb NoAaHa vyacTHas

EEE] 35. Npuocranoenenne npoussoacTsa
no aeny

Cyz, NpaBOMOYEH BPEMEHHO NMPUOCTAHOBUTL CyaebHoe
pa3bupatenscTeo. MPYOCTaHOBIEHNE MOXET BblpaXaTb-
ca B popme nepepbiBa, OTNOXKEHUS U MPUOCTAHOBAEHNS.

MepepbiB 06bsBNSETCS ANa OTAbIXa cyaein. OCHoBaHU-
eMm [/ nepepbiBa MOXET ObITb Takke Y BO3HUKHOBEHME
HenpeaBUAEHHbIX 0GCTOATENbCTB, KOTOPble MOryT ObiTb
paspeLlieHbl B 3HAYUTENBHO ObICTPOE BpeMsl.

OTnoxeHne — [eicTBMS Cya Mo NepeHocy pacCMoT-
peHus gena. OTnoxeHvne pa3bupartenbcTea Aena gomnyc-
KaeTCs B CJy4asix, €Cnv Cyn, NpU3HaeT HEeBO3MOXHbLIM
paccmoTpeHue Jena Ha 9ToM cyaebHoMm 3aceaanun. Mpu
OT/IOXeHUN pasbupaTtenbcTBa Aefla HasHavaeTcs nata
HOBOro cyne6HOro 3acegaHns ¢ y4eTom BpeMeHu, Heob-
XOAMMOroO [J19 BbiI30Ba yHaCTHUKOB npoLuecca niv uctpe-
6oBaHuWs [oKa3aTeNbCTB, O YEM SABUBLLMMCS IvLaM 00b-
SIBASIETCA NOZ, PACMNCKY.

Pa3bupaTensCTBO Aena nocie ero OTIOXKEHVs1 Hauu-
HaeTcsi cHavana.

006s3aHHOCTb CyA,a NPUOCTaHOBUTL NPOU3BOACTBO
no aeny B cnyyasx (cr. 215 MK P®):

1) cMepTu rpaxaaHunHa, ecv CropHOe NPaBOOTHOLLEHWE
AonyckaeT NpaBOMPeeMcTBO, WU peopraHv3aummn
I0PVANHECKOrO LA, KOTOPbIE SIBAISIOTCS CTOPOHAMM
B Aiefle U TPETbUMM IML@MK C CaMOCTOSITENbHBIMM
TpeboBaHUAMU;

NPU3HaHUA CTOPOHbI HEAEEecnocoGHOW MM OTCYT-
CTBVSi 3aKOHHOr O NPeACTaBUTENS Y NLA, MPU3HAHHO-
ro HeeecrnoCobHbIM;

y4acTusi OTBETYMKA B GOEBbIX AENCTBUSX, BbINOIHEHUS
3a4ay B YCIOBUSIX YPE3BLIYANHOIO AN BOEHHOrO Mo-
JIOXEHUs!, a TaKKe B YCIOBUSIX BOEHHbIX KOHGMIMKTOB
vnu npockObbl UCTUA, yHacTByloLero B 60eBbix Aeli-

@

Cyne6Hoe pa3brpaTenbCTBO ABNSETCSH OAHON U3 BaXKHbLIX
CTaauni rpaxaaHckoro npouecca. MIMeHHo Ha AaHHOM cTa-
AV NOCPEACTBOM BbIHECEHUSI peLLeHusi CyA, BOCCTa-

T NpaBa u T OXP. 3aKOHOM
WHTepechl.

MpoueccyanbHbiM 3aKOHOAATENLCTBOM MPELyCMOTPEH
CPOK PacCMOTPEHUS U paspelleHUs rPaXKaaHCKoro
Aena no cywecTBy: /15 Cy40B 06LLEeN PUCOMKLUM CPOK
cocTaBnsieT 2 Mecsua, a 4/ MMPOBbIX CYAein CPOK, B Teve-
H1E KOTOPOro AOXHO GbiTb PACCMOTPEHO AEN0, onpeae-
nsetca B 1 mecau.

Pa36rpaTensCTBO rpaxkaaHCKoro Aena npovicxoauT B Cy-
nebHOM 3acefaHnn ¢ 06s3aTeNlbHbIM U3BELLEHVEM JnL,
Y4acTBYIOLLVIX B flefie, O BpEMEHM U MecTe 3acepaHusi. Cy-
ne6GHoe pa3GupaTensCTBO NPOBOAUTCS CyAbeil eav-
HONMYHO. B cnyyasx, nMpeaycMOTPeHHbIX npoLeccyasb-
HbIM  3aKOHOAATENbCTBOM, cydebHoe  3acedaHue
npoBOAUTCS B KoservansHom coctase. CynebHoe 3ace-
AaHne MUPOBLIM Cyfibeli MPOBOAUTCS BCErAa €AMHOMNYHO.
Mpu konnervansHOM PaccMOTPeHUn Aena B COCTaB Cyaa
BXOASAT TPU NPODECCUOHANBHBIX CYAbW, OANH N3 KOTOPbIX
ABNSETCHA NpencenaTeNbCTBYOLWNM.

PaccmoTpeHve fena no Cywectsy B rpaXaaHCKOM
CyA0MNpon3BO/ICTBE MPOUCXOANT C YETKMM cobnoaeHeM
NMPUHLUNOB HEMOCPEeACTBEHHOCTU UCCeAoBaHus
pokasatenbcTB B cyae. CynebHoe 3acepaHvie npoBo-
AWTCS B YCTHOW dopme. Becb xon npoBeaeHws cynet-
HOro pasbupatenbcTBa GUKCUPYETCS MPOTOKONIOM
cynebHoro 3acefaHust.

CyneGHoe pa3bupaTenbCTEO NPOBOAUTCS NPU HEN3-
MEHHOM cocTaBe cyaeit. [locpeacTBOM AAHHOMO MOSIo-
KEHUSI PEANN3YETCS KOHCTUTYLIMOHHBIA MPUHLMN HECMe-
HsiemocTu cypeit (cT. 121 KoHctutyumm P®). BaxkHbiM

MpoTokon cyae6GHOro 3acefaHust SBISETCA OOHVUM
13 CaMbIX BaXHbIX LOKYMEHTOB CyAebHOro pasbuparenb-
ctea. MpoTokon cyaebHOro 3acedaHusi COCTaBnsieTCs
B MUCbMEHHOW dopmMe cekpeTapeM cyaebHoro 3acena-
HUSI MPU COBEpLUEHUM NIIOGOro MPOLLECCYanbHOro Aeit-
CTBWA B Npouecce cyaebHoro pasbupartensctea. Cekpe-
TapeM cyaebHoro 3acegaHnsi MoryT ObiTb MPUMEHEHbI
TeXHUYeckre cpeacTea B Lensix 6onee NoaHOro cocTas-
nexusi npoTokona. Mpu 3Tom cekpeTapem cyaebHoro 3a-
cefaHuns B NPOTOKONE JOMKHO ObiTb 0653aTeNbHO yKasa-
HO MCMONb30BAHVE U MPUMEHEHUE TEXHUYECKNX CPELCTB.
Hocutenb ayavosanucu fomkeH GbiTb onevaTtaH u npu-
obLeH k MaTepuanam gena. Jinua, ydacteyiouye B gene,
VX NPEACTaBUTENN BpaBe xo4aTancTeoBaTh 06 ornatue-
HUW KaKon-nmMBo YacTu NPOTOKONA, O BHECEHWUM B MPOTO-
KON cBefeHuin 06 06CTOATENbCTBAX, KOTOPLIE OHU CYU-
TaloT CyLLECTBEHHbIMU Aisi Aena. MpoTokon cyae6Horo
3acefaHuns [OMKeH ObiTb COCTaBIEH W MOANWUCAH He
nosgHee 4em yepea 3 AHs NOCNe OKOHYaHUs cyaebHoro
3acenaHus. MpoTokon cynebHoro 3acefaHvst NOANMCHI-
BaeTCs NpeacefaTenbCTBYIOWMM U cekpeTapem cynet-
HOro 3acepaHuvisi. Bce BHeCeHHble B MPOTOKOJI U3MeHe-
HWSl, [OOMOJIHEHWSI, WCMPABNEHUS [OMXKHbI  GbiTb
OroBOPEHbI U YA0CTOBEPEHbI MOANUCSMY NpeaceaaTesib-
CTBYIOLLEro 1 cekpeTapsa cyaebHoro 3acepanms (ct. 230
MK P®).

MpoTokon cyae6Horo 3acepaHuss AONXKEH ObiTb
cnepyouwero cogepxxanus (ct. 229 MK Pd):

1) nata n mecto cyaebHoro 3acenaHus;

2) Bpems Hayana 1 okoH4aHus cynebHoro 3aceaaHus;

3) HauMeHoBaHve cyna, paccMaTpuBaloLLEro Aeno, co-
CTaB CyAa U cekpeTapb CyaebHOro 3acenaHus;



NPVHLMMOM, HENOCPEACTBEHHO CBSA3AHHBLIM C CyAe0-

HbIM Pa36UpaTENnLCTBOM, SIBSIETCS NPUHLWMN Henpe-
pbiBHOCTW. YacTb 3 cT. 157 MK P® rnacur, 4yto cynebHoe
3aceaHvie Mo Kaxaomy Jesy NPOVICXOANT HENPEepbIBHO, 3a
MCKJIIOYEHNEM BPEMEHW, HA3HAYEHHOrO 15 OTAbIXA.

CynebHoe pa3bupaTtenbCTBO MOXHO paspenintb Ha He-
CKOJIbKO COCTaBHbIX YaCTeli: MOArOTOBUTESbHYIO HaCTb, UC-
cnenoBaHvie 06CTOATENBCTB MO ey, 3aK/o4YeHNe NPoKy-
popa, npeAcTaBUTeNsi roCyAapCTBEHHOrO opraHa unu
NpefCcTaBuTENsl OpraHa MECTHOTO CaMOyNpaBieHusl, Cy-
Ae6HblE NPEHNsi, MOCTAHOBNEHUE U OrlaLLieHne cyae6HOro
peLueHus.

B cyne cylecTByeT onpeneneHHblvi NopsipoK nposeae-
HUA cype6Horo pas3bupaTtenbCcTBa, YCTaHOBJIEHHbIN
ct. 158 IMK P®.

Cratbeit 167 TIK P® npepycMOTpeH Kpyr nocnepg-
CTBWIA NPV HesIBKE NINL,, Y4aCTBYIOLMX B fieNie, Ha Cy-
ne6Hoe 3acepaHue.

Mocne npoBefeHWst BCeX MOArOTOBUTENbHBIX AENCTBII
Ha4yMHaeTCsi pacCMOTpeHWe Oena no cyliectsy. 3atem
npeacenaTenbCTBYIOWMI BbISICHSIET, NOAAEPXMBAET Nn
ncTeL, CBou Tpe6GoBaHusl, MPU3HAET N OTBETYMK Tpe6o-
BaHWS1 UCTLLA W HE XENaloT I CTOPOHbI 3aKOHYUTbL AeN0o
3aKio4eHNeM MUPOBOrO COMNaLLeHUs.

Cnepyiowias 4acTb CyaebHOro 3acefaHusi xapakrepu-
3yeTcsi uccneaoBaHneM 06CTOSTENLCTB Mo Aeny.

Mocne nuccneposaHus Bcex AokasaTenbCTB Npeacena-
TeNbCTBYIOLIMIA NPEOCTABSET COBO ISt 3aK/IO4EHNS
o Aeny NpoKypopy, NMocsie Yero cyf, NepexoanT kK cyaed-
HbIM MPEHUsIM.

CynebHoe pa3bypaTenbCTBO MPaKAAHCKOro Aena 3a-
KaH4YMBAETCS yAaNeHMeM Cy[a B COBELLATESbHYIO KOMHATY
ANs BblHECEHMSI cynebHoro pewenusi. CornacHo ct. 193
MK P® nocne npuHSTUS 1 NOANUCAHUS PeLLeHUs CyJ, BO3-
BpALLAETCa B 3an 3acefaHus, rae npeacenatenscTaylo-
LM MM OAVH U3 CyAeli OOBbABNSET PeLLeHVe Cyaa.

4) HavmMeHOBaHWe Aena;

5) cBepeHust 0 IBKE UL, yHacTBYOLWMX B Aene, nx
npeacrTaBuTenen, ceuaeTeneli, aKCNepToBs, crneuva-
JINCTOB, NEPEBOAYNKOB;

CBeAeHUs 0 Pa3bACHEHUN Nivuam, y4acTByiOLUM BAe-

Nle, UX NpencTaBuTENsiM, CBUAETENsSM, 3KcrepTam,

cneuvanucTaM, NepeBoavYMKaM Mx MpPOLECCYanbHbIX

npas 1 0693aHHOCTE;

pacnopsikeHusi npecenaTenbCTBYIOLEro U BbIHECEH-

Hble CyfoM B 3ane cyae6HOro 3acepanus onpene-

neHns;

3asiBNEHNs, XO4ATANCTBa U OOBSACHEHUS UL, y4ac-

TBYIOLLMX B ieNe, VX NpeAcTaBuTenei;

9) nokasaHus cBuAeTENel, Pa3bsiCHEHWsI aKCnepTaMmu
CBOVIX 3aKJIOYEHWI, KOHCYNIbTALMN 1 MOSICHEHUS cre-
LanmcToB;

10)cBeneHunsi 06 ornalleHm NMCbMEHHbIX 4,0Ka3aTeNbCTs,
[aHHble OCMOTpa BELLECTBEHHbIX [0Ka3aTesbCTs,
npocnyLIMBaHUS ayamo3anuceit, NpocMoTpa BUAEo-
3anucen;

11)conepxxaHne 3aknioyeHnin Npokypopa u npeacrasnTe-
Nneit rocynapCTBEHHbIX OPraHoB, OPraHoB MECTHOro
camoynpaeneHus:;

12)copepxaHvie cyaebHbIX NpeHuii;

13)cBeneHna 06 ornalleHun 1 0 pas3bsCHEHUN coaepXka-
HVSi peLleHnst cyda v ONpeneneHnin cyaa, pasbsicHe-
HUM Mopsizika U cpoka x 06XanoBaHust;

14)cBefieHsi 0 Pa3bsICHEHUM IMLIAM, Y4aCTBYIOLMM B Aie-
ne, VX NpaB Ha 03HaKOMJIEHUE C NPOTOKOSIOM Y MoAa-
4y Ha HEro 3amevaHuii;

15)parta cocTtaBneHvs npoTokona.

2

3

X

m xanoba.

B npengaputensHoM cynebHOM 3acefaHnn mMo-
XET paccMaTpMBaTbCsl BO3PAXKEHNE OTBETYMKA OTHOCU-
TenbHO Mponycka MCTUOM 6e3 yBaXuTeNbHbIX NPUYUH
CcpoKa UCKOBOW JaBHOCTU A/1s 3aLLUMThI NPaBa U yCTaHOB-
JIEHHOO rPaXAAHCKMM 3aKOHOAATENLCTBOM Cpoka o6pa-
LeHna B cya,.

Mpu ycTaHoBneHun dakta npornycka 6e3 yBaxuTenbHbIX
MPUYMH CPOKa UCKOBOM AABHOCTM UK Cpoka obpaLLeHust
B CYZ, CYAbsi NPUHUMAET peLueHne o6 oTkase B Ucke 6e3
VCcCNefoBaHUs NHbIX GpakTUHeCKnx 06CTOSTENLCTB Mo Ae-
ny. PeweHune cypa Takxe MOXeT ObiTb 06xanoBaHo
B aneansiuMoOHHOM MM KaCcCauMOHHOM nopsake.

paxJaHCKUM NpoLEeccyasibHbIM 3aKOHOAATENLCTBOM
3aKpenneH NpUHUUN 06s3aTeNbHOCTM BeAeHUs npo-
Tokona. CornacHo ct. 228 MK P®d B xoae kaxaoro cy-
nebHOro 3acejaHvisi cya nepBoVi MHCTaHUMK, a Takxke
npu COBEPLUEHUN BHe CyAebGHOro 3acedaHusi Kaxporo
NpoLLeCCyanbHOro AenCcTBrs COCTaBASIETCS MPOTOKOJI,
B TOM Y/C/E 1 Ha NpeaBapuUTeSilbHOM 3acefjaHum, NpoTo-
KO/ MpeABapuTenbHOro 3acefaHnst 0popMAseTcs B CO-
OTBETCTBMUMU C MOJIOXEHUsAMN, nNpenycMoTPeHHbIMU
cT. 229 1 230 MK P®.

Mocne npeagapuTenbHOM NOArOTOBKM Aena K CyAe6HO-
My pasbupaTenbcTBy Mpu MPUHATUM PelleHust Cyaben
0 TOM, YTO €10 NOArOTOB/IEHO K PACCMOTPEHUIO MO Cy-
LLLECTBY, CyAbsl BLIHOCWT OMpefesieHne 0 HasHavyeHun ae-
na K cynebHomy pasbupatensctay. JomkHbIM 06pa3om
V3BELLAIOTCA CTOPOHBI, LA, Y4aCTBYIOLLVE B AeNe, VHble
Y4aCTHMKM FPaXAaHCKOro NpoLecca 0 MecTe U BpeMeHu
nposefeHus cynebHoro pasbupartenscTea v paccMoTpe-
HVIst flena no CyLecTsy.

@ CTBUSX IMBO B BbINOSHEHWM 33434 B YC/IOBUSIX Ype3-
BbIYAIHOIO VJIM BOEHHOTO MOJIOXEHWS, & TAKXe B YC-

JIOBUSIX BOEHHBIX KOH(VKTOB;

HEBO3MOXHOCTV PacCMOTPEHWsI JaHHOro Aena Ao

paspelleHns Apyroro Aena, paccmatpusaemoro

B rPaXAaHCKOM, aAMUHUCTPATUBHOM WAW YrO0BHOM

NPOU3BOACTBE;

5) ob6paueHus cyna B KoHcTuTyumoHHbii Cya, Poccuit-
ckoit denepauymn ¢ 3aNpPOCOM O COOTBETCTBUM 3aKO-
Ha, noanexawero npumeHexuto, KoHctutyuumn Poc-
cuiickoin Pepepaunn.

MpuocTaHoBNEHNE NPOM3BOACTBA MO Aey Mo UHU-
uunaTuee cyaa (1. e. dakynsTaTMBHOE NPUOCTaHOBNE-
HWE) UM Nuu, y4acTBYIOLLUX B Aene, BO3MOXHO npu
(cT. 222 MK P®):

1) HaxOXAEHWN CTOPOHbI B Ie4EGHOM YYPEXAEHNN;

2) po3bICKE OTBETYMKA;

3) HasHa4eHWUM CyaoM IKCMepTU3bl;

4) Ha3HAYeHUN OPraHOM OMeKU U MOMeynTenbCTBa 06-
CNefoBaHNs YCNOBWI XVU3HU YCbIHOBUTENEN MO Aeny
006 YCbIHOBIEHMM (YAOYEPEHUN) 1 APYrUM Aenam, 3a-
TparvBaloLLyIM Npasa U 3aKOHHbIE HTEepPeCh AeTeil;
HarnpassIeHUN CyA0M CyneBHOro nopyyeHus.

3akoHopaTenem npeaycMoTpeHbl CPOKM 1 06CTOSTENb-

CTBa, MO HACTYMJIEHNN KOTOPbIX NPOM3BOACTBO MO rPax-

[aHCKUM Jenam JOMKHO ObiTb BO30GHOBMIEHO: [0 Onpe-

[eneHns NpaBonpeemMHmKa nviua, y4acTByloLero B aene,

UM Has3HayYeHUs HeneecrnocoOHOMY NMLy 3aKOHHOro

NpeAcTaBuUTenNsi; A0 YCTPaHeHUst 06CTOATENbCTB, NOCy-

KMBLLUMX OCHOBAHWEM [ MPUOCTAHOBNEHUS MPOU3BOA-

CTBa Mo Aeny; 0 BCTYMN/IEHUs B 3aKOHHYIO Culy cye6Ho-

ro TMOCTAHOBNEHWS, peLleHns cyaa, npurosopa,

onpefeneHns cyaa wim 4o NpUHATUS MOCTaHOBMIEHUS MO
martepuanam gena, paccmaTtpuBaemMoro B aMUHUCTPa-

TUBHOM NPOU3BOACTBE.

4
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37. 3ao4yHoe Npon3BOACTBO

Hapsigy ¢ npuka3HbiM NPOU3BOACTBOM 3a04HOE Npo-
WU3BO/ACTBO SIBNSIETCS YNPOLLEeHHOoW ¢opMoit npouns-
BOACTBA MO rpaXKAaHCKUM aenam. JJaHHoe Npon3Bos-
CTBO SAIB/SIETCSA 3204HbLIM TOJIbKO [ OTBETHMKA, KOTOPbIi
He SIBU/CS B CY[, MO U3BELLEHWIO O BDEMEHW, MECTe U Ja-
Te npoBefeHus cynebHoro pasbupartenscTsa. Ecnm uve-
eT MecTo coy4acTue B NPOVN3BOACTBE MO Aesy, TO CyA Mo-
XET BbIHECTV 3a04HOE PELLEHNe, eC/IM OTCYTCTBYIOT BCE
cooTBeTHMKN. OJHAKO UCTEL, MOXET He COMacuTbCs
C NpoBe/eHVeM 3a04HOr0 NPOM3BOACTRA, U Toraa cyaet-
HOe 3ace[jaHne NepeHOCUTCS Ha ApYroi AeHb C Hanpas-
NeHMeM OTBETYMKY (OTBET4YMKam) U3BELLEHUs O NpoBe-
AeHun cnepyowero cyaebHoro 3acepanus. [Mpu
PaccMOTPeHUn Aenia B 3a04HOM MPOV3BOACTBE Cy/, NPo-
BOAUT cyaebHoe 3acefaHue B o6LLEM NOpsake, T. €. Uc-
cnenyeT AokasaTenbCTBa, NPEACTaBsiEMble AULaMu,
Y4acTBYIOLLMMU B JieNe, Y4UTbIBAeT UX JOBOAbI U MPUHU-
MaeT pelleHne, KOTOPoe MMEHYEeTCs 3a04HbIM (CT. 234
MK P®d). Mocne okoHyaHus cyaebHOro pasbupartesnb-
CTBa 1 NOC/e NPUHSATWS 3a04HOTO PELLIEHVSI CY/, BbiCbiNa-
eT OTBETYMKY (OTBETYMKAM) KOMMWIO 3a04HOrO peLleHust
B Te4eHve 3 IHeli CO iHsl ero NPUHSATWS C YBeAOMIEHVEM
0 Bpy4eHun. McTuy, KOTopbIi He NPUCYTCTBOBanN B cyaet-
HOM 3aceAaHVn U NPOCUBLLEMY CyA, PACCMOTPETL AeN0
B €ro OTCYTCTBME, TaKXe BbICHINAETCS KOMWUs 3a04HOrO
peLueHus He nosaHee 3 gHel Nocne ero NPUHATYS C yBe-
[OMJIEHUEM O BPYYEHUM.

Mpu nopaye OTBETYMKOM 3asiBiieHUss 06 OTMeHe
3a04HOro peLueHus OHO [OJHKHO coaepxars (cT. 238
MK P®):

1) HauMeHoBaHWE CyAa, MPUHSBLLErO 3204HOE PELLEHUE;
2) HavMmeHOBaHWe LA, NOJAIOLLEro 3asiB/ieHUe;

EEE] 39. CoaepxaHune cyaeGHoro pewienus

Cyne6Hoe peLueHre BCeraa BbIPaxeHo B MUCbMEHHOMN
¢dopme. OHO AOMKHO COCTOSITb M3 YeTbIpex 4acTeil:
BBOAHOW, OMMCAaTEsNbHON, MOTUBMPOBOYHOW W Pe3onio-
TUBHOW.

Bo BBOAHOI 4aCTM PeLLEHUs CyAa LOMKHbI ObiTh yKa-
3aHbl gaTta U MeCcTo NPUHATUSA pelleHus cyaa, HauMeHOo-
BaHWE Cyaa, NPUHSIBLLETO PELLEHWE, COCTaB Cy/Aa, CeKpe-
Tapb cyneGHOro 3acefaHusi, CTOPOHbI, Apyrue nuua,
y4qacTeyloLME B AeNe, NX NPEACTaBUTENN, NPEAMET Cro-
pa unu 3asBneHHoe TpeboBaHme.

OnucaTenbHas 4acTb PELLEHUs Cyaa AOJXHa Coaep-
XaTb ykasaHue Ha TpebGoBaHve UCTLA, BO3PaXEHsi OTBET-
4yuka 1 06bSCHEHNST APYIVX NNLL, Y4aCTBYIOLLVIX B iESie.

B MOTMBMPOBOYHOI 4acTW peLLeHus Cyaa [OMXKHbI
ObITb yka3aHbl 06CTOATENLCTBA AENa, YCTAHOBIEHHbIE CY-
A0M; 0Ka3aTeNbCTBa, Ha KOTOPbIX OCHOBAHbI BbIBOAbI CY-
Aa 06 aTvx 06CTONTENLCTBAX; AOBOAbI, MO KOTOPLIM CYA,
OTBEpraeT Te Win UHble AoKa3aTesibCTBa; 3aKOHbl, KOTO-
PbIMU PYKOBOACTBOBACS CYA. B cnyyae npyaHaHus ncka
OTBETYMKOM B MOTVIBVIpOBO‘-iHOVI 4acTu pelweHns cyaa
MOXET BbITb YKa3aHO TOJILKO Ha MPU3HaHWe ucka u npu-
HATWE ero cyaom. B cnyyae otkasa B UCKe B CBA3M C Npu-
3HaHMEM HEeYBAXMUTENbHBIM MPUYUH NPOMYCKa CpoKa UC-
KOBOM [aBHOCTM WAU cpoka obpalleHnss B  Cyn,
B MOTVBMPOBOYHOM 4acTU PELLEHWst Cyaa yKasblBaeTCst
TONbKO Ha YyCTaHOBJIEHME CYA0M OaHHbIX 06CTOATENLCTB.

Pe30nI0TMBHAs 4acTb PELLEHVS Cyaa A0MXHA COAep-
XaTb BbIBOAbI CyAa 06 ya0BNETBOPEHUN ncka 6o 06 oT-
Kase B YAOBMETBOPEHUN MUCKA MONHOCTLIO UKW B 4acT,
ykasaHvie Ha pacnpegeneHue cyaebHbix pacxofoB, CPok
1 NOPSAOK 06XanoBaHms peLleHns cyaa.

PelueHune cyaa NpyHMMaeTcs HEeMeLNEHHO Mocne pas-
6upatensctBa Aena. CocraBneHne MOTMBUMPOBAHHOIO

CyneGHoe pelleHne — akT BONEU3bSBNEHNS opraHa
rocyjapCTBEHHON BNIACTW, KOTOPOE BbipaXaeTcs B NpumMe-
HEHVUM HOPMbI MpaBa K KOHKPETHOMY MPaBOOTHOLLEHWMIO,
B KOHKPETM3aLMy NPaBOOTHOLLEHWSI, BO BNacTHOM Mof-
TBEPXAEHUM NPAaBOOTHOLLEHWS, NpaBa 1 dakTa 1 B npuka-
3€ Mo KOHKPETHOMY MOBOZY Ha UMSsi CTOPOH W APYruX N,
1 OpraH13auuii, KOTOpbIX 3TO AEN0 KacaeTcs.

MocpencTsom cynebHOro pelleHus paspeLluaeTcs ne-
50 no cyuiectsy. Cyne6Hoe pelueHrie BbIHOCUTCS OT Me-
HM PD 1 ToNbKO B COBeLLATENbHON KOMHATe, rae MoryT
NpUCYTCTBOBATb TOJIbKO Cy[bW, paccMaTpuBaiolme ae-
JI0, VNN CyAbM, BXOASILLVE B COCTaB CyAa.

CynebHoe pelueHre NpUHUMAEeTCst BO UCMONHEHME 3a-
a4 rpaxjaHcKoro CyAonpon3BOACTBa, YKa3aHHbIX B CT. 2
MK P®. Mpexae Bcero cynebHOe peLueHne A0MKHO
GbITb MPaBUIbHLIM 1 BbIHECEHO B YCTAHOB/IEHHbIE 3aKO-
HOM cpoku. CornacHo nocTaHosneHuto MNnexyma Bepxos-
Horo Cyna P® ot 19 nekabps 2003 r. N2 23 «O cyne6HoOM
peLueHnn» NpaBuibHbIM GyAET Takoe PeLLeHne, KOTopoe
NOCTaHOB/EHO B COOTBETCTBUM C TPeBOBaHUSIMM NpoLec-
CyasbHOro 1 MaTepuanbHOro rnpasa. A Takxke pelueHve
SIBNSIETCS 3aKOHHbLIM, €C/IM B HEM HE HapyLUeHbl HOPMbI
npoueccyanbHOro U martepuansHoro npasa. CornacHo
ct. 195 MK P® cypeGHoe pelieHUe AOMKHO ObiTb
06ocHOBaHHbIM. OGOCHOBaHHLIM CyAe6HOe peLueHvie
SBNISIeTCS TONIbKO B TOM Clyyae, Korga umelolve 3Ha-
YyeHvie Ans Aena o6CTosTeNbCTBA NOATBEPXAEHbI NMPeac-
TaBMEHHLIMU [,0Ka3aTeNbCTBaMM, KOTOPbIE, B CBOIO O4e-
penb, COOTBETCTBYIOT TPeGOBaHVSIM MPOLLECCYanbHOro
3aKOHOAATENbCTBA, T. €. UMEIOT OTHOLLEHUE K JaHHOMY
Aeny, AOCTaTO4Hbl, AOMYCTUMbI CYAOM K paccMarpu-
BaeMOMy Jieny, UCTPeBbOoBaHbI He B HapyLLeHNe 3aKoHa.

40. OnpepeneHue cyaa
nepBoil UHCTAHLUUN

Onpepenexne cyaa — 3T0 NOCTAHOBIEHWE CyAa, KO-
TOPbLIM HE pa3peLlaeTcs Aeno no CyLEeCcTBy, HO KOTOPoe
COLEPXNT OTBETHI HA MHOTVE NPOLLECCYalibHble BOMPOCHI,
BO3HMKAIOLLME NMPU PACCMOTPEHNUN U Pa3peLLEeHNN rpax-
fAaHckoro fena. Bece onpepenenus cyaa BIHOCSTCS Npu
cobnoAeHNN BCEX YCTaHOB/IEHHbIX TPEOOBaHWIA B COBE-
watenbHo komHate. OnpepeneHvie cypa ornawiaercs
HemMe[JIEHHO MNocse ero BbiHeceHust (CT. 224 MK PP).

B onpepeneHve cyaa AOMXKHbI GbITb yKa3aHbl (CT.
225 MK P®):

1) pata v MecTo BblHECEHUS ONpeaeneHuns;
2) HaMMeHOBaHVe CyAa, BbIHECLLEro onpeaesieHne, co-
CTaB cyaa 1 cekpeTapb Cyae6HOro 3acenaHus;
U@, yyacTeyloLime B Aene, NpeameT crnopa uinm 3a-
ABneHHoe TpebGoBaHue;
BOMPOC, O KOTOPOM BbIHOCUTCS ONPEAENIEHNE;
MOTUBbI, N0 KOTOPbIM CyA, NpuULLIEN K BbIBOAAM, U CCblJ1-
Ka Ha 3akOH, KOTOPbIMU CY[, PyKOBOLCTBOBACS;
cyne6HOe NOCTaHOBMNEHNE;
nopsok 1 CPoK 06xanoBaHus onpepencHue cyaa,
€CJIN OHO NOANIEXUT 06XasIoBaHMIO.
HecmoTps Ha To 4TO onpeneneHne MoxeT ObiTb BbiHE-
CeHo U B 3ane cyaebHoro 3acepanusi, 6e3 ynaneHus B co-
BelaTesbHYl0 KOMHATy, OHO TOXE [OJKHO COAEepXaTb
BCE BbilLIeyKa3aHHbIE MyHKTbI.

B topuanyeckon nutepartype onpegeneHuns cyga nep-

BOV WHCTaAHUMN KBanuUUMPYIOT NO COAEpPXKaHUIO:

3)
4)

o

Je

noAaroToBuUTesibHblE, MpecekaTesibHbie U 3aKNio4UTeNb-
Hble onpeaeneHvs.
MNoaroroBuT onpe Ha3blBAOT

onpeneneHns, BbIHOCMMbIE CyAOM B XO4€e pas3pelueHuns
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Mpu npuHaTUn pewexns cya paspeluaeT cne-
Aylolwme BOMPOChI: OLIEHVMBAET [0Ka3aTesbCTea,
onpenenseT, kakme 06CTOATENbCTBA, UMEIOLLME 3HAYEHNE
AN PaCCMOTPEHUst Aena, YCTaHOBNEHbI, Kakne o6CTosi-
TeNbCTBA HE YCTAHOBJIEHbI, KAKOBbl NMPABOOTHOLLIEHUS
CTOPOH, KaKoW 3aKOH JOXeH OblTb MPUMEHEH MO AaHHO-
My [eny v noanexuT nun uck yaosnetsopexuto. Cya npu-
HMMaeT peLleHne No 3asiBNeHHbIM UCTLOM TpeboBaHNsM.
CyZ, He UMeeT npasa BbIXOAUTb 3a Npeaesibl TpPeGoBaHuiA,
npeabsaB/IeHHbIX UCTLOM.

MN3MeHeHNst 1 AOMNOSHEHUSt MOTYT ObiTb BHECEHbI B CY-
ne6Hoe peLleHne, Ho 06513aTesNIbHO A0MKHbI ObiTb YAOCTO-
BEPEHbl NOANUCAMU CyAei, y4acTBYIOLMX B pacCMOTpe-
HUM Jena.

CynoM MOXET BbIHOCUTLCS Takke W AOMOSIHUTENIbHOE
cynebHoe pelueHne, KOTOpoe MOXET ObiTb 06xanoBaHo
B AECATUOHEBHbLIA CPOK. JLOMOJIHUTENIbHOE peLueHue
MOXeET ObITb MPUHSATO TOJIbKO B C/y4asix, €C/u:

1) no kakomy-nn6o TpeboBaHnio, MO KOTOPOMY NNLA, yya-
cTBylOWME B Jene, NPeAcTaBAsnv [LoKa3aTenbCTBa
1 [aBann OOBbSICHEHWS!, HE GblNO NMPUHSITO PeLIeHNE;
CyA, paspeLunB BOMPOC O MpaBe, He ykasan pa3mep
NPUCYXAEHHOV CyMMBbI, MYLLEECTBO, NogJiexallee ne-
pepaye, Unn OencTBUsl, KOTOPbIE 00s13aH COBEPLUNTbL
OTBETHUK;

3) cynoMm He paspeLleH BOnpoc 0 CyaeGHbIX pacxodax.

»

1 pacCMOTPEHUS FPaXaaHCKOro Aena, HanpasneH-
Hbl€ Ha yperyivposaHe BONpOoCOB, MMEIOLNX NoA-
rOTOBUTENbHbIV XapakTep.

MpecekarT onpe, B nuTepaTtype
cymTaloTCAa onpegeneHne cyaa 06 oTkase B NPUHATUN NC-
KOBOrO 3asiBfieHnsi, onpeaeneHne cyga o6 ocTaBieHuu
MCKOBOrO 3asiBieHns 6e3 pacCMOTPEHUs, onpeaeneHne
cyna 06 oTkase B yTBEPXAEHUN MUPOBOrO COrfalleHus,
onpeaeneHne cyaa o6 otkase B NPUHATUN 3asBneHns 06
OTMEHe 3a04HOro peweHnsa n gp.

3aknounTensHble onpeaesnieHna BblIHOCATCSH CyaO0M
npw 3aBepLUeH NPON3BOACTBA MO rPaxaaHCkoMy aeny,
€Cnu BbiHECEHVE CyAeBHOro peLleHne HEBO3MOXHO.

Ocoboe MecTo B rpaxaaHckoM Mpouecce 3aHumaroT
YyacTHble onpeaeneHus. Mpy BbiBIEHUN Cly4aeB Hapy-
LeHns 3aKOHHOCTM CyAd, MOXET BblIHECTU 4YaCTHOE onpe-
[eneHne, KoTopoe OH AOJIKEH HaNpPaBUTb B COOTBETCTBY-
oumne opraHun3aunmn wnn COOTBETCTBYIOWMNM
OOJXHOCTHbLIM Nnuam.

B cBoOl0 ouyepenpb, AOMKHOCTHbIE NMLA WU COOTBETCT-
BYIOLLIME OpraHmM3aummn B TedeHne 1 mecsua AOMKHbI Npuy-
cnaTb yBeaomsieHne 0 NPUHATbLIX Mepax no 4YaCcTHOMY on-
penenexuio cyaa.

B cnyyae HecooOLLEeHNS O NMPUHATLIX Mepax BUHOBHbI-
MU OOMKHOCTHbIE Nnua MoryT 6bITb noABEPrHyThl WTpa-
¢y B paamepe o 10 MPOT.

3) 06CTOATENLCTBA, CBUAETENLCTBYIOWME 06
YBAXKUTENLHOCTU MPUYUH HESIBKW OTBETYMKA Ha CY-
nebHoe 3acedaHvie, O KOTOPbIX OH HE UMEN BO3MOX-
HOCTN CBOEBPEMEHHO COOBLLMTL Cyay, U AoKasaTeNb-
cTBa, MOATBEPXAAOWME 3T OBCTOSTENLCTBA,
a Takxe 06CTOATENLCTBA U [0KA3aTENbCTBA, KOTOPbIE
MOTYT MOBAWSATL HA COAEPXaHNE PELUEHVs CYAa;
4) npocbby nMua, NOAAIOLLErO 3asBEHNE;
5) nepeyeHb NpunaraeMbix K 3asiBNIEHNIO MaTEPUANIOB.
BanBneHne 06 0TMeHe 3a04HOro peLLeHust He TpebyeT
ynnaTbl rocyAapCTBEHHOMN MOLLMNHBI.
3aoyHoe pelleHne cyna MoAaNexXuT OoTMeHe, eciv
Cyf, YCTaHOBUT, YTO HEsIBKA OTBETYMKA B CcyAe6Hoe 3ace-
faHve Gbina Bbi3BaHA YBAXWUTENbHLIMU MPUYMHAMMU, O KO-
TOPbIX OH HE UMEN BO3MOXHOCTV CBOEBPEMEHHO CO06-
wnTb cyay, v npu 3TOM OTBETYMK CCblIlaeTcsd Ha
06CTOATENLCTBA U NPEACTABNSET [0Ka3aTeNbCTea, KOTo-
pble MOTYT MOBAWSTL HA COAEPXaHWEe peleHus cyaa
(cT. 242 TTIK P®). MNpn oTMeHe 3a04HOrO PELLEHUs CyA,
BO306GHOBNSET PACCMOTPEHWE Aena Mo  CyLIECTBY.
B cry4ae HesiBKM OTBETHMKA, N3BELLEHHOIO HafIexallmnm
06pa3oM O BpemeHu U mecTe cyaebHOro 3acepaHus,
MPVHATOE NPU HOBOM PACCMOTPEHWUM AENa PELLEHVE Cyaa
He OyaeT 3a04HbIM. OTBETYMK HE BMpaBe MOBTOPHO MO-
[aTb 3asiB/IEHVE O NEPECMOTPE 3TOr0 PELLIEHNs B NOPSAKE
3a04HOro npomussoactea (ct. 243 MK P®). Mocne ncte-
UEHUSI BCEX CPOKOB OGXanoBaHUs 3a04HOE pelleHve
BCTYMNaeT B 3aKOHHYIO Cuy.

peLleHus cyaa MOXeT ObiTb OTIOXEHO Ha CPOK He

6onee Yem 5 aHeli CO AHS OKOHYaHUs pa3buparenb-
CTBa [ena, HO Pe30JIIOTVBHYIO HaCTb PELUEHVs CyJ, A0I-
XEH 00BbSBUTL B TOM Xe cynebHOM 3acedaHnu, B KOTO-
POM 3aKOHYMNOCH pa3bupatenscTeo aena. ObbaBneHHas
Pe30II0TVBHAS YaCTb PELUeHVst CyJa AOKHA ObiTb NnoJ-
nyucaHa BCemu CybsiMn 1 NprobLLeHa k Aeny.

CTOUT OTMETUTL: €CNW CyA, BOCNONb30Bancs Ans Co-
CTaBNEHNS MOTUBVPOBOYHOIO PELUEHUS OTCPOYKOW,
npeoCTaB/IeHHON 3aKOHOM, TO CPOKM Ha 06XanoBaHve
peLLeHns B Cyae BTOPOIN MHCTaHLMN NCHNCAAIOTCA nocne
npeAcTaBieHnst CyaebHOro peLleHrsi B OKOHYaTeslbHOM
BUAE, T. €. €CNN CyA, MOCNe OrMaLleHNsi PE30IOTUBHOM
4YacTu Ha NATbIi AeHb npeacTaBun cyaebHoe pelueHne
B OKOHYaTEeJIbHOM BUJE, TO CPOK 06XaNoBaHWs 3aKaHuu-
BaeTcs yepe3d 10 [Heli NOcne BbIHECEHWS] OKOHYATESNIbHO-
ro cynebHoro peweHus. Ecnv cya BTOPOW MHCTaHLMKM OT-
KasbiBaeT B MPUHATMM  KACCaLVIOHHON unm
anesNsLMOHHON kanobbl MO MPUYMHE MPOMYCKa CPoKa
o6>xanoBaHus, HE06X0AMMO 0BPaTUTLCS K Cydy C XOAa-
TalCTBOM O BOCCTAHOBIIEHUM MPOMYLLEHHOro MpoLec-
CyaslbHOro CpoKa Mo YBaXUTeNbHOM NpuynHe. B gaHHoOM
ciny4yae CyA He NPaBOMOYEH 0TKa3aTb B BOCCTAHOBEHUN
MPOMyLLEHHOIO CPoKa.
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41. 3akoHHas cuna
cyaeGHoOro peweHus

Mocne npuxsitus MK P® Mnenymom BepxosHoro Cyaa
P® 6bin0 NpuHsaTO noctaHoBneHne «O cynebHom pelue-
HUW», KOTOPOE PaCKPbLIBAET BAXHEWLIME acnekTbl 3Ha4Ye-
HUSi U CoAepXaHUs CyaebHOro peLLeHnst Kak akTa npaBo-
CyAusi 1 NPOLLECCYalbHOro JOKYMEHTA, pa3peLlatoLlero
rpaxaaHckoe Aeno no cywecTsy. MOHATAE U CYLLHOCTb
CcynebHOro peLleHyisi, MPU3HaKN BCTYM/IEHNS €ro B 3aKOH-
HYIO CUJy HalM CBOE OTPaXeHWe U B MOCTaHOBIEHUN
MneHyma BepxosHoro Cyna P® ot 10 okTabpsa 2003 r. N2
5 «O npvMeHeHUn cynamu obLuen tpucaukummn oobLue-
NMPU3HAHHbIX MPUHLIMMOB U HOPM MeXAyHapoaHOro npasa
1N MexayHapoAaHbix porosopoB Poccuiickon depe-
paumm».

B MK P® B cT. 321 1 338 ykasaHo, 4To cyaebHoe peLue-
HVMe cyna NepBOi MHCTaHUMW MOXET OblTb 06XanoBaHo
B anessuMOHHYIO 1 KaCCAaLMOHHYIO MHCTaHLUMN B Teye-
Hue 10 aHel nocne BblHECEHWS cyabein cyna obuiei
IOPUCAVIKLMWN UMM MUPOBbLIM CyAbelt CyAe6HOro peLueHns
B OKOH4aTenobHon dopme. Cyapsi MMEeT NpaBo BOCMOSIb-
30BaTbCS MATUAHEBHBIM CPOKOM /151 BIHECEHWSI OKOHYA-
TenbHOro cynebHoro pelueHns no aeny. Mpu aToM cyabst
[OJSKEH OMMACUTh PE30IIOTUBHYIO 4acTb B CyeOHOM 3a-
cefaHun. A cnefoBaTeNbHO, CPOK anennasiuuoHHOro
WM KacCaLMOHHOro 00XaNioBaHUSi HAYMHAET WCHWC-
NATbCS C MOMEHTA NPeACcTaBneHuns cyapei cynebHoro pe-
LIeHVsi Mocne NATUAHEBHOro cpoka. Mpu obpatlieHnn
B Cy[, BTOPOV MHCTaHLMN CHayana rnopaercs 3asisieHne
0 BOCCTAQHOBJIEHVMWN MPOMYLLEHHOrO0 CPoKa, a TOJIbKO
MOTOM Ha OCHOBAHUV UMEIOLLIEroCs ONpeaeneHns noaa-
eTCs anennsLUVoHHast LN KacCalVoHHast xanoba.

Cyne6Hoe pelwieHue, BCTYNUBLLEE B 3aKOHHYIO CU-
ny, o6napaet psiiOM CBOMCTB, TaKMX Kak:

><
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43. NMpouseoacTBO MO Aenam
O NPU3HaHUN HeAenCTBRYIOWUMU
HOPMAaTUBHbLIX NPAaBOBbIX aKTOB
MOMHOCTbIO MU B YacTu

OcHoBaHuem ans Bo36yxaeHns nNpov3BoacTBa Nno ae-
JlaM O NMPU3HAHUN HEAEVCTBYIOLLVIMI HOPMATUBHBIX aKTOB
MOJSIHOCTBLIO MW B 4AaCTU SIBASIETCS 3asiBneHune. NMpaBom Ha
nopauy 3asiBneHus o6napaior (ct. 251 MK PD):

1) rpaxapaHuH, opraHvM3aumsi, CYMTaloLWme, YTO MPUHS-
TbIM U OMYGANKOBAHHLIM B YCTAHOBJIEHHOM MOpsiaKe
HOPMaTMBHbLIM MPABOBbLIM aKTOM OpraHa rocypap-
CTBEHHOI BNacTW, opraHa MecTHOro camoyrnpasJie-
HUSI UNM AOKHOCTHOMO NMLIA HAPYLLIAIOTCS UX Npasa
1 ceoboabl, rapaHTupoBaHHble KoHcTuTyumen PD,
3aKOHaMW 1 APYrMUN HOPMATUBHBLIMY NMPABOBbIMU aK-
Tamu;

nNpOKypop B Npeaenax CBoe KoMneTeHummn ¢ 3assne-
HMEM O MPV3HAHUM HOPMATMBHOTO akTa NMPOTVBOPe-
4alLero 3aKoHy B 4acTW UM MOSIHOCTBIO;

MpesvaeHT PO;

MpaBuTenscTeo PD;

3aKOHOJATESbHbIN (NPeACTaBUTENbHbIN) OpraH Cyob-
ekTa PO;

BbICLLEE [OSIKHOCTHOE L0 cyObekTa PD;

opraH MecTHOro CamoyrnpaBfEHNS;

rnaBa MyHULMMNANbHOro 06pa30BaHWs, CUUTAIOWNIA,
4TO MPUHATBIM U OMYBSIMKOBAHHBIM B YCTAHOBNIEHHOM
nopsiake HOPMAaTMBHBIM aKTOM HapylleHa UxX Kommne-
TEHTHOCTb.
K 3asBneHuio 06 ocnapviBaHuM HOPMATUBHOIO akTa
npuobLLaeTCs KONVsi OCMapMBaemMoro HOPMaTUBHOIO ak-
Ta Wn ero 4acTu C yka3aHWeM, Kakvim CpeacTBOM Macco-

obs@

N2

| BOV MHGOpPMauUMm 1 Korga onybamkoBaH aToT akT. Moaa-

5( EZE] 42. Bena, Bo3HMKalOWwMe U3 nyﬁnwmblx_l

NPaBOOTHOLUEHWIA

CornacHo cT. 245 MK P® cya paccmaTtpuBaeTt
cnepyiowe KaTeropum aes, BO3HMKaIoWmnX us ny6-
JINYHBIX NPaBOOTHOLLEHWIA:

1) No 3asBneHVsM rpaxaaH, opraHusauuii, Npokypopa
06 ocnapuBaH1yt HOPMaTVBHBIX MPABOBbLIX aKTOB MOA-
HOCTbIO W/IN B 4aCTW, €C/IM PACCMOTPEHNE 3TNX 3asiB-
NEeHWt He OTHeCeHO deaepanbHbIM 3aKOHOM K KOMMe-
TEHLMMN UHbIX CY/0B;
no 3asiBfieHnsiM 06 OCMapvBaHUM PELUEHWn 1 fen-
cTBUIA (6e34eiCTBMSA) OpraHoB rOCYAAPCTBEHHOW
BNacT, OpPraHoB MECTHOr0 CaMoyrnpaBfieHus,
LO/MKHOCTHBIX WL, FOCYAAPCTBEHHbIX U MYHULV-
nasbHbIX CYXaLLUuX;
no 3asiBNEHVsIM O 3aluyTe U3bupaTesibHbIX Npas Wn
npasa Ha y4yacTue B pecdepeHayme rpaxaaH Pd;
VHblE Aena, BO3HMKAloLWMe 13 ny6anyHbIX NPaBoOTHO-
LEeHWI 1 OTHECEHHble peaepasibHbIM 3aKOHOM K Beae-
HUIO cyaa.

Jena, BO3HMKaOLWVMeE 13 NyONNYHbIX NPABOOTHOLLEHWIA,

paccmartpuBaloTCa Cyaben eanHonuyHo, ecnn depe-

pasibHbIM 3aKOHOM He MPeyCMOTPEeHO rHoe. Mponaeoa-

CTBO M0 A@HHbIM KAaTEropusim AN NPOBOAUTCS MO NpaBun-

nam, NpeaycMOTPEHHbIM 11 UCKOBOro Npov3BOACTBa.

Mpu paccMOTPeHNn 1 paspeLleHnn Aesl, BO3HMKAIOLLMX

13 Ny6ANYHbIX NPABOOTHOLIEHWA, HE NPUMEHsIETCS npa-

BUJI0 3204HOTO PeLleHwst, 4To 06yCNoBNeHO pacnpeaene-

HMeM 0653aHHOCTU MO [OKa3bIBAHWIO 1 CTATYCOM CTOPOH.

CTopoHamu no Aenam, BO3HUKLLUM U3 Ny6ANYHbBIX Npa-
BOOTHOUJeHI/IVI, SIBNSKOTCH 3as9BUTENIb N 3aUHTEpPEeCcOoBaH-
HOe nnUo. 3asiBUTENeM MPU3HAeTCsi LD, Ybe NPaBo
HapyLLEHO 1K ocnapuBaeTcs NoCPeACTBOM BbIHECEHUS

3)

44. NMpou3eoaCcTBO MO Aenam
00 ocnapuBaHuM peLUeHuii, aeiicTBuii
OpraHoB rocyfapCTBEHHOW BNacTu,
OpraHoB MEeCTHOro camoyrnpaBfieHus

IpaxnaHuH, opraH3auust Bpase 0CropuThb B CyAe pe-
weHve, gevicteve (6e3nelicTBme) opraHa rocyaapcTeeH-
HOW BNacTu, opraHa MECTHOTO CamoymnpaBfieHusl, JOMXK-
HOCTHOro nvua, rocygapCcTBeHHOro nnun
MYHVLVNANbHOrO CAYXALLEro, €CiM CHATAIOT, YTO Hapy-
LUEeHb! MX NpaBa u cBobodpl (4. 1 cT. 254 MK Pd). IOpu-
[AVdeckue nvua Takxe VMeT NpaBo Ha obxanosaHue
B CYZ peleHuii n aencTenii (unv 6e3necTems) opraHos
rocyAapCTBEHHON BNAcTU, MECTHOrO CamMOynpaBieHus,
06LLECTBEHHbIX 0ObEANHEHWI U AOMKHOCTHbIX UL,

MK P® onpepensiet kateropuv pelleHnii, 4eicTemnin
(6e3pelicTBMS) OPraHOB rOCYAAPCTBEHHOM BNacTu, opra-
HOB MECTHOro camoynpasieHuns, A0JDKHOCTHbIX nnL, ro-
CYAAPCTBEHHbIX UM MYHULVMNANbHBIX CAYXaLUmUX, KOTO-
pble MOryT GbiTb 06XanoBaHbl B MOPSAKE rPakaaHCKOro
cynonpoussoacTea (cT. 255 MK P®d). K Takum petue-
HUAM, OencTeusam (6e3aencTBuio) OTHOCATCA KOJSIerv-
anbHble U eJVMHONNYHbIE pelleHns u aeicteus (6esnei-
CTBWE), B peadynbrare KOTOPbIX:

1) HapyweHbl Npaea 1 cBo60ab! rpaxaaHuHa;

2) cospaHbl MPensTCTBUS K OCYLLECTBAEHMIO FPaXaaHn-
HOM ero npas u ceoboa;

Ha rpaxJaHuHa He3aKoHHO BO3JIOXeHa Kakasi-Nn6o
00643aHHOCTb, UM OH HE3AKOHHO MPUBIEYEH K OTBET-
CTBEHHOCTWN.

B rpaxxgaHCcKoM npoLeccyasibHOM npaBe UMEIOT MecTo
CPOKV J@BHOCTW, U, KaK MPaBUIIO, OHU PEFYINPYIOTCS Mo-
noxexnuamu MK P®. OGwmiz CpoK AABHOCTM COCTaB-

3)

nset 3 roga. MpaxaaHckuii kogekc PO B cT. 208 npeayc- I



HOPMaTMBHOrO akTa, peleHneM, AENCTBUSAMU Unn

6e3felicTBMeM [O/MKHOCTHOrO nvua, rocynap-
CTBEHHbIX M MYHULMNAbHBIX C/YXaLWX OpraHoB rocy-
[apCTBEHHOV BNacTu, OpraHoB MECTHOro camoyrpasie-
HUSi. 3aMHTEepPeCcOBaHHbLIM JIULLOM MPU3HAETCH WL,
KOTOpOE NPUBEKAETCS CYAOM B Ka4eCTBe Tak Ha3blBae-
MOro OTBeT4uMKa.

OcHoBaHWeM AJ1s1 paCCMOTPEHUS [ena, BO3HMKaloLLEe-
ro 13 nMyGAnYHbIX NPABOOTHOLLEHUN, SIBNSieTCs 3asiBne-
HVe 3asBuUTeNs, K KOTOPOMY NpeabsBasioTcs Tpebosa-
HUSl, MPeayCMOTPEHHble AJI WCKOBOro 3asiBieHUs
(cT. 131, 132 MK P®). B 3asBneHUn Takxe AOJIKHO ObiTb
ykasaHo, kakue pelleHus, aencTeus (6esnencrteve)
[OMKHbI ObITb MPU3HAHbI HE3aKOHHBIMU, Kakue npasa
1 cBO6GOALI NMLA HapyLUeHbl 3TUMW PELUEHUsSIMU, Oei-
cTBUAMYK (6e3aencTBuem).

OcHoBaHueM )15t 0Tka3a B NMPUHATAM UCKOBOIO 3asiB-
JieHnst MoXeT BbiTb HecobloaeHne focyaebHoro nopsia-
Ka yperynmpoBaHus crnopa mMexzay CTopoHamu.

Oco6eHHOCTbIO MPOU3BOACTBA MO [enaM, BbiTekalo-
LM 13 NYGANYHBIX MPABOOTHOLLEHUIA, SIBSIETCS OTCYT-
CTBYVE Cropa o npase.

Mpu paccMOTPeHUN 1 paspeLeHnn Aes1, BOSHUKAIOLLMX
13 Ny6AMYHbLIX NPAaBOOTHOLLEHWIA, Cyh MOXET UcTpebo-
BaTb Aoka3arenbcrea no cBoeWn MHUUMaTMBE B UENax
NpaBWIbHOrO paspeLleHus gena. JomkHOCTHbIE Inua, He
ucnonHsiiowme TpeboBaHnin cyaa o NpeacTaBAeHUU [0-
Ka3aTenbCcTB, noasepraiotcs wrpady B pa3mepe A0
10 MPOT.

Cyne6Hoe pelleHune, BbIHECEHHOE MO AeNiaM, BO3HUK-
UMM 13 NYBANYHBIX NPABOOTHOLLEHWIA, BCTYNAET B 3aKOH-
HYIO Culy Mocnie UCTeYeHUs cpoka Ha obxanosaHue
(10 oHew).

MaTpvBaeT TpeboBaHMsl, Ha KOTOpble OBLUMI CPOK

AaBHOCTU He yCTaHaB/IMBaeTCA BOOﬁU_Le wnn B npe-
[enax uHoro Bpemenn. B 4. 1 ct. 197 K P® npenycmoT-
PeHO, 4TO ANs OTAENbHbIX BUAOB TPeGOBaHW 3aKOHOM
MOoryT ObITb YCTaHOBJIEHbI CneunasibHble CPOKK MCKOBOM
[ABHOCTU, COKpalleHHble uin Gonee AauTesbHbIE MO
CpaBHEHUIO C 06LLIMM CPOKOM UCKOBOW A@aBHOCTW. [nst 06-
paLleHns B CyZ C 3asBneHem o BO36YXXAeHUN NPON3BOA-
cTBa no genam 06 ocnapviBaHWM PeLleHunii, AencTBUin
(6e3pelicTBMS) OPraHoOB rOCYAapPCTBEHHOM BRacTu, opra-
HOB MECTHOro camoynpaBfieHUsi, OO/IKHOCTHbIX NnL, ro-
CYAapCTBEHHBIX M MyHUUMMNANbHbIX cnyxawmx MK PO
yCTaHaBAMBAET CreLuabHble CPOKU UCKOBOMN AaBHOCTU.
YacTb 1 cT. 256 MK PD ykasbiBaeT, YTO rpaxaaHuH Bnpa-
Be 06paTUTLCS B Cy/, C 3asiBNieHNEM B TedeHne 3 MecsiLeB
CO [IHs1, KOrAa eMy CTasio M3BECTHO O HAPYLLEHWW ero npas
1 ceobog. Mpu 3TOM B CyAe OH [OMKEH A0Ka3aTb, YTO
[aHHoe pelueHve, gericteune (6esaencrene) He Gbino emy
13BECTHO paHee. OHaKO NPOMYCK TPEXMECHHHOrO CpoKa
obpalleHns B Cya He SIBASeTCS OCHOBaAHMEM AN OTKasa
B NPVHSATUW 3asiBNeHst. MPUYMHBI MPOMycka CPOKa BbIsIC-
HSIOTCS1 B NpeABapuTeNibHOM CyneGHOM 3acefaHun unm
cynebHOM 3acefaHnmn U MOryT SIBASITbCS OCHOBaHWEM AN
oTKa3a B y[JOB/IETBOPEHNM 3asiBNIEHUS.

MpaxaaHCckMm npoLeccyanbHbiM KoaekcoMm PO Takxe
YCTaHOB/EHbI CNeuvasibHble CPOKM PaCCMOTPEHUS 1 pas-
peleHns aen o6 ocnapueaHuv peLleHnii, AeiCTBIM, KO-
TOpble COCTaBASIOT 5 AHEN.

m 1) 06A3aTENbHOCTb;
2) UCNOJTHUMOCTb;
3) npetoanLManbHOCTb;
4) NCKNIOYNTENBHOCT;
5) HeoOnpPoOBEPXUMOCTb.

CynebHoe pelueHvie, BCTYMMBLUEE B 3aKOHHYIO CWIy,
obnafgaeT CBOMCTBOM 06A3aTeNIbLHOCTU, KOTOPOE 03-
HavaeT, 4To cynebHoe pelseHne OOSXKHO ObiTb 06s3a-
TEbHO U B KpaTHaliLLMe CPOKM NCMOHEHO.

UcnonHnTenbHOCTb — OAHO M3 BaXHbIX CBONCTB Cy-
nebGHbIX pelwernii. OHO 03HavaeT, YTo cyaebHoe pelle-
HVe, BCTYNBLLEE B 3aKOHHYIO Cuily, 0613aTeNbHO AOMX-
HO GbITb UICNONHEHO, eCNN HE B OBPOBOSILHOM MOPAAKeE,
TO NPUHYAUTESNbHO.

MpeloAnLManbLHOCTb MOXHO paccMaTpuBatbh Kak
npeapelueHne, T. e. Te 06CToATENbCTBA, KOTOPbIE Obin
YCTaHOBJIEHbI BCTYMUBLUMM B 3aKOHHYIO CUJTy CyAe6HbIM
pelueHnemM, He MOryT ObiTb OCMOPEHbI CTOPOHAMU
W TPEeTbUMM i amun B Apyrom npotecce.

UcknioumTenbHOCTb — Takoe CBOWCTBO BCTYMMBLLETO
B 3aKOHHYIO CUJIy PELUEHUsi, BCNEACTBME KOTOPOro Cy-
ne6Hoe peLLeHne UCKIIIoYaeT BO3MOXHOCTb BTOPUYHOrO
PacCMOTPEHUs TOro Xe cropa MexXay CTOPOHaMu Wu
TOro e 3asB/eHus, xanobbl nnm 6eccnopHoro Tpe6osa-
HNA 3aUHTEepPeCcOBaHHOIoO inua».

HeonpoBepXuMocTb nNpeacraBnset coboii HeBO3-
MOXHOCTb KaCCaLMOHHOr0 06XanoBaHusi, KACCaLMOHHOM
npoBepkn CyfeGHOro pelueHws. BcTynuBluee B 3aKOH-
HyI0 cuny cyaebHoe pelueHne MOXeT ObiTb 06XanoBaHo
OJVH pa3 B CyApbl HAA30PHON MHCTAHLWN.

4a 3asiBneHnst 06 0cnapuBaHNM HOPMATUBHOMO ak-

Ta He NpuocTaHaBInBaeT ﬂeﬁCTBMS HOpMaTMBHOIro
akTa, KOTopblii ocnapusaeTtcs. 3asBneHne 06 ocnapuea-
HMM HOPMAaTMBHOrO MPABOBOrO akTa PaccMaTpuBaeTcs
B TeyeHne 1 mecsiLa co AHS ero Nofaym ¢ yHacTmem nu,
06paTUBLLMXCS B CY[, C 3asiBNEHNEM, NPEACTABUTENS OP-
raHa rocyjapCTBEHHO BNacTu1, OpraHa MeCTHOro camo-
ynpasnieHusa nnu 4o/KHOCTHOMO nuua, NpUHaBLUMX ocna-
pvBaeMbIi HOPMATMBHBIA NMPABOBOI aKT, Y NPOKypopa.
OTka3 nmua, ob6paTuBLLErocs B Cy, OT CBOero TpeGosa-
HVsI HE BneveT 3a cobol MpeKkpaLleHysi NPOU3BOACTBA
no geny. MpusHanne TpeGoBaHWsS OPraHoM rocynap-
CTBEHHO BIaCTU, OPraHOM MECTHOrO CaMOynpaBieHst
N A0/MHKHOCTHbBIM IULIOM, NPUHABLLMMWU OCHapMBBEMbIVI
HOPMAaTMBHbIN NPABOBOW aKT, ANA cyaa He 06sA3aTesibHO
(cT. 252 MK PD).

PewleHuve cyna 0 npMsHaHMM HOPMaTUBHOIO NPaBOBOr0
aKTa WY ero 4acT1 HEAENCTBYIOLLWMMM BCTYNAET B 3aKOH-
HYIO cuny 1 BReyeT 3a coboi yTpaTy Cuibl 3TOro Hopma-
TWUBHOIO NPaBOBOro akTa Uan ero 4acTu, a Takxke Opyrux
HOPMATUBHbIX NPABOBbLIX aKTOB, OCHOBAHHbIX Ha NPU3HAH-
HOM HEAEVCTBYIOLLIMM HOPMATVBHOM MPABOBOM akTe Unm
BOCMPOM3BOASALLMX €ro coAepxaHvie. Takoe pelleHvie
cyaa unm coobLLEHNE O PELLIEHNWN MOCIE BCTYMNEHNS €ro
B 3aKOHHYIO Cuny NyGnvKyeTCsl B MEYaTHOM W3AaHuu,
B KOTOPOM 6bin odpuLmanbHO ony6amkoBaH HOPMaTUBHbIN
npaBoBOIA akT. B cnyyae, ecnu gaHHoe nevaTHoe n3gaHve
NpeKpaTuiIo CBOIO AESTENIbHOCTb, Takoe peLleHne unm
coobLeHne nybnnkyeTcs B APYrom nevyaTHoM MsgaHuu,
B KOTOPOM MyG/IMKYIOTCS HOPMATUBHBLIE MPABOBbLIE aKTbI
COOTBETCTBYIOLLEr0 OpraHa rocyJapCTBEHHON BRacTu,
opraHa MecTHOro camoynpassieHUa unm OOoJNKHOCTHOIo
nvua (cT. 253 MK Pd).

24



Llenbio 0co6oro Nnpon3BoACTBa SB/ISIETCS YCTpaHe-
HVe BO3MOXHbIX HEOMPEAESIEHHOCTEN, KOTOPblE HEBO3-
MOXHO YCTaHOBUTb BO BHecyae6HOM nopsake. B nopsaa-
Ke 0co6oro NMpov3BOACTBA 3aVHTEPECOBAHHOE NWLO
VIMEeT NPaBo YCTAHOBUTL IOPUANYECKUA BaKT, KOTOPbIA
B fanbHeiilem 6yAeT CnyXuTb OCHOBaHUEM [/ OCy-
LeCcTBNEHNs CyObekTMBHbIX NpaB. Oco6oe Npou3BoA-
CTBO — 3TO yperynvMpoBaHHblin Hopmamu MK P nops-
[OK CO3[aHVSI YCNIOBWIA ONSi 3avHTEPECOBAHHOIO Mua
B LIeJISIX OCYLLLECTBIEHUSI UM CBOMX JINYHBIX MPaB 1 OXpa-
HSIEMbIX 32aKOHOM MHTEPECOB NOCPEACTBOM NOATBEPXE-
HUSI HanV4Wst WAKW OTCYTCTBUSI TE€X WM WHbIX 0BCTONA-
TenbcTB. B nopsake oco6oro nmpoussoacTBa cya
paccmaTtpuBaet gena (ct. 262 I'MK Pd):

1) 06 ycTaHOBneHUn ¢GakToB, UMEIOWMX OPUANYECKOe
3Ha4eHue;

06 yCbIHOBNEHUN (yAouepeHnmn) pebeHka;

O MPU3HAHWN TPaxJaHVHa 6e3BECTHO OTCYTCTBYIO-
LM nnn 06 06bABNEHNM rpaxaaHUHA YMEPLLM;

06 oOrpaHuYeHWn [eecnocobHOCTU rpaxaaHvHa,
O NPU3HaHUN rpaxaaHuHa HepeecnocobHbiM, 00
OrPaHNYeHNN UK O JIMLLEHNN HECOBEPLUEHHONETHErO
B BO3pacTe oT 14 oo 18 net npasa camMOCTOSATENbHO
pacnopsixaTbCsi CBOMMM AOXOAAMU;

06 0o6bsABNEHUN HecoBepLUeHHONEeTHEero noHOCTbIO
[EeecnocobHbIM (aMaHcunaumm);

O NPWU3HAHUWN ABUXUMOW Belum 6ecxo3siiHon n npu-
3HaHUM NpaBa MYHULMMANbHOW COGCTBEHHOCTM Ha
6eCcx039iHYI0 HeABUXMMYIO BELLib;

0 BOCCTaHOBJIEHUM MPaB MO YTPAYeHHbIM LIeHHbIM Oy-
Maram Ha NpeabaBUTENs UM OPAEPHBLIM LLEHHbIM By-
Maram (Bbl3bIBHOE MPOV3BOACTBO);

2
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47. NpusHaHue rpaxaaHuHa 6e3BecTHO
OTCYTCTBYIOLLMM UM OGBLSABNEHNEe
rpaxpaHuHa ymepLumm

OcHoBaHuem ans Bo3byxaeHus ocoboro Npomssoa-
CTBa AB/SETCA 3asBNeHne, KOTOPoe NoaaeTcsi No MecTo-
XKUTENIbCTBY I MECTOHAXOXAEHMIO 3aHTePEeCOBaHHOTO
nuua. B 3asBneHnmn o NpusHaHum rpaxaaHnHa 6e3BecTHO
OTCYTCTBYIOLLIMM 1N 06 06BbABNEHWN FPaxXAaHNHA yMep-
UMM JOMKHO BbITb YKa3aHo, A5 Kakol Lesin He06XoANMO
3asBUTENIO NPU3HATL rpaxaaHnHa 6e3BeCTHO OTCYTCT-
ByOLLM Unn 006bABUTL ero yMepLwunm, a Takxe A0JIKHbI
ObiTb M3/10XeHbl 06CTOATENLCTBA, MoATBEPXAAOLWME
6e3BeCTHOe OTCYTCTBME rpaxaaHnHa, Nbo obcToaTeNb-
CTBa, yrpoxasLuve nponasLuemy 6e3 BeCT1 CMepTbio Un
Jalolve OCHOBaHve npeanonaratb ero rubesb ot onpe-
AEeNeHHOro Hec4acTHOro ciyyasi. B oTHOLeHUN BOEHHO-
CnyXxawmux Unn UHbIX rpaxaaH, nponaswunx 6e3 BecTu
B CBSI3V1 C BOEHHbIMW JENCTBUSMU, B 3asiBNIEHUN YKa3bl-
BaeTCs AeHb OKOHYaHWSi BOEHHbIX AeincTBuiA (cT. 277 MK
P®). Llenb, ans kotopoi Heobxoammo cynebHoe pelue-
HVe, IO/KHA HOCWTb NPaBOBO xapakTep. K uensm mox-
HO OTHEeCTM: MnpekpalleHne AefCTBUS JOBEPEHHOCTU,
OTKPbITUE HACNeACTBa, PACTOPXEHNE UK NpekpaLleHne
6paka, NpaBo Ha MOJly4YeHNE NMEeHCUN MO CIy4alo noTepu
KOPMUIIbLA, BO3MOXHOCTb PACMOPSXKEHNSI COBMECTHbIM
NMYLLLECTBOM U T. .

Ha ctagmm nogrotoBku gena k cyne6Homy pasbupa-
TENbCTBY CYA, BbICHSIET, KTO MOXET COOOLUMTL CBEAEHUS
06 OTCYTCTBYIOLLEM FPaxAaHVHe, a Takke 3anpalunsaeT
COOTBETCTBYIOLME OPraHW3aLuu no nociefHeMy n3-
BECTHOMY MECTOXUTENbCTBY, MECTY PaboThbl OTCYTCTBYIO-
LLero rpaxpaHuHa, opraHbl BHYTPEHHUX [N, BOMHCKMe
YacTy 06 MMEIOLMXCS O HeM cBefeHusx. [locne npuHs-

pebGeHka

Mpw cywecTByoWwel counanbHol AeNCTBUTENIbHOCTN
B CTPaHe YCbIHOBMEHWE Wi ypodepeHve pebeHka siB-
NISIETCS aKkTyasibHbIM BOMPOCOM. PaxAaHWH, XenaioLmi
YCLIHOBUTbL WM YA04epUTb pebeHka, JomKeH 06paTuTbes
C 3asiB/IEHNEM B PaOHHBIN Cy[, MO MECTOXMTENLCTBY MK
No MECTOHAXOXAEHWUIO YCbIHOBASieMOro pebeHka.
Ecnu rpaXkaaHuH, noxenaslunii YCbIHOBUTL MW yaoue-
puTb pebeHka, He ABNseTcs rpaxaaHnHom PD nnm nocto-
SIHHO MPOXWBAET 3a ee npeaenamu (a Takke nvua 6e3
rpaxaaHCcTBa MMEIOT MPaBO YCbIHOBUTL WM YOO4EPUTb
pebeHka), TO OH JOMKEH NOAATb 3asBNEHNE B BEPXOBHbIN
cyn, pecnybnvku, kpaesoit, 06nacTHoW cyA, unm cyq, ro-
pona deaepanbHOro 3Ha4YeHVs Mo MECTOXWUTENLCTBY U
M0 MECTOHAX0XAEHUIO YCbIHOBNSIEeMOro pebeHka.
3asiBneHne 06 YCbIHOBJIEHUU [AOJ/DKHO COAEPXaTb

(cT. 270 MK P®):

1) damunmio, nms, OTYECTBO YCbIHOBUTENEN (YCbIHOBU-
TEeNst), X MECTOXMTENLCTBO;

damunmio, NMs, 0THECTBO U JATY POXAEHNUS YCbIHOB-
nsiemoro pebeHka, ero MecToXuTeNbLCTBO U MeCTO-
HaxoXAeHVe, CBEAEHUS1 O POAUTENSX YCbIHOBISIEMOIO
pebeHka, HanM4Mn y Hero 6paTbeB 1 cecTep;
06CTONATENbCTBA, 0O0CHOBLIBAOLWME NPOCLOY YCbIHO-
BUTEnein (ycoiHOBUTENst) 06 yCbliHOBNEHUM pebeHka,
1 AOKYMEHTbI, NOATBEPXKAAIOLLME 3TV 06CTOATENLCTBA;
npocbby 06 M3MeHeHUN bamMunumn, UMeHu, OTHeCTBa,
MecTa POXAEHUS YCIHOBNSIEMOro pebeHka, a Takxe
[aTbl €ro POXAEHWs (NMPU YCbIHOBNEHUU pebeHka
B BO3pacTe Ao 1roaa), 0 3anvcu yCbIHOBUTENEN (YCbl-
HOBWTENS) pOaUTENsMK (POAUTENEM) B 3anuUCU akTa
0 POXAEHUN.
K 3asBneHuio 06 yCbIHOBIIEHWWN AOXHbI NpUNaraTbhcs
AOKYMeHTbI cT. 271 MK Pd.

2)

3

4)

48. NpounsBoACTBO B cyAe
anennsAuMOHHOW UHCTaHLMN

B anesauMoHHOM nopsake MoryTt 6bITb 06XanoBaHbl
TOJNIbKO HEe BCTYNUBLUUE B 3aKOHHYIO CUy onpepene-
HUa n cyn.eﬁuble peweHus MUpPoBbIX cyn.eﬁ. OcHoBa-
HUEeM Ansi BO3BYXAEHUS anennsaumMoHHOro NpoM3BoacTBa
ABNAETCA anennaumoHHas xanoba. rlpaBOM Ha nogayy
anennsauMoHHoN xanobbl 06n1afaloT CTOPOHLI U Apyrue
nvua, yyacTteylouwune B gene. Ha peweHne MmpoBoro
CyLlbM MPOKYPOP, YYACTBYIOLLNIA B AeNe, MOXET NPUHECTN
anennsaunoHHoe npeacrtaBneHue. XKanoba wnn npea-
CTaB/fieHMe MNoJalTCa B COOTBETCTBYIOLMIA PaMOHHbIN
Cy[ Yepe3 MUPOBOrO CyAblo, KOTOPbIA paccMaTpusan
1 paspewan geno no cywecrtay. O6Wwmii CPoK nogayu
al‘leﬂﬂﬂLlI/IOHHOVI )Kaﬂoﬁbl, npeacTaBneHns cocTaBndeT
10 oHel Co OHA BbIHECEHWUS CYAO0M OKOHYaTEeNbHOro
peweHud. Anennauuouuaa xano6awu npeapcrtaeneHue
AOJDKHBbI ObITb cnepyiowero coagepxavusa (cr. 322
MK P®):

1) HaMMeHOBaHME PalioOHHOro cyaa, B KOTOPbLIM azpe-
cyloTcst xanoba, npeacTaBneHune;

HaMMeHOBaHWe Nnua, NoJatoLLero xanoby, Nnpeacras-
neHve, ero MecCTOXWUTEeNbCTBO WM MEeCTOHaxoxae-
HUe;

3) ykasaHue Ha obxanyemoe peLleHne MMpPoBOro Cyabu;
4) posopapl Xanobbl, NPeaCcTaBNeHNs;
5) npocbba 3avHTEPEeCOBaHHOrO NMLUA;
6) nepeyeHb npunaraembix K xanobe,

[AOKYMEHTOB.

Mpu nocTynneHuu anennsuuoHHON Xanobbl, npea-
CTaBJIeHUs CyA MOXXET BbIHECTU crieayiloLlee pewieHume:
1) octaBuTb 6€3 ABVMXEHUS, ECIN anennsuMoHHas Xa-

noba, npeacTaBneHne He oTBevaloT TpeboBaHUAM,

npeaycMoTpeHHbiM MK PD;

2)

npencrasneHuto

. S ]
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Mocne NPpUHATUSA CyAOM 3asiBfieHuUs K npous-
BOJICTBY W BbIHECEHWUW OnpefeneHus o Bo30yX-
[AEHVI NPOV3BOACTBA MO Aeny CyA, NPUCTYNaeT Ko BTOpoit
cTaguu rpaxaaHckoro npouecca — MOArOTOBKE Aena
K cynebHomy pasbupartenscTBy. Ha maHHoW cTagmu cyn
npvBniekaeT 1 06513bIBAET OpraHbl ONeKy 1 NoNe4nTensCT-
Ba NpeactaBuTb B Cyd 3ak/jo4YeHMe O COOTBETCTBUMU
yCbIHOBNIEHUST UHTepecam peberka. Mpu npepcTasne-
HUM 3aK/IIOYEeHUs B CyA, OpraHbl ONeKu W mnomne4m-
TesNibCTBA AO0JIXKHbI NPeACcTaBUTb TakKXXe psaa UHbIX A0~
KYMEHTOB, onpeaeneHHbiX 4. 2 cT. 272 MK P&.

[llena 06 yCbIHOBNEHUM MW yA04epeHnn peGeHka npo-
BOASTCS B 3aKPbLITOM Cyae6HOM 3acefaHun npu obsza-
TeNbHOM y4acTUM NpeAcTaBuTeneli opraHa oneku u no-
neynTenbCTBa, MPOKYPOpa, KOTOPbIM NpurnaliaeTcs Ans
[ayvn 3aK/io4eHns, a Takke camoro pebeHka B Bo3pacTte
ot 10 po 14 net. Nocne pacCMOTPEHUsI 1 paspeLLeHns
[Aena rno CyLLeCTBY Cy/l, yAOBNETBOPSIET NMOO0 0TKa3biBaeT
B Npocb6e 06 YCbIHOBNEHUW UW yAouepPeHnn pebeHka.
Mpu ynoBneTBopeHnn npocbObl 06 YCbIHOBNEHUM UK
yaouepeHun pebeHka cyf, BbIHOCUT cyaebHoe peLueHue,
B KOTOpPOM I'IO,IJ,DOGHO OnNUCbIBaET, KTO ABNSIETCA poanuTe-
nsimy pebeHka 1 C Kakoro MOMEHTa, a Takxke BCe AaHHble,
HeobxoAvMble AJisi rOCYAapCTBEHHOW perncTpaLmm B op-
raHax 3anvcy akToB rpaXKaaHCKoro CocTosiHus. Konusi
pelueHns cyna 06 yCbIHOBNAEHWM MW yA04epeHnn pebeH-
Ka B Te4eHvie 3 AHeli HanpPaB/sieTCs B OpraHbl 3anvcy ak-
TOB rPaxAaHCKOro COCTOSIHUSI AJI COOTBETCTBYIOLLEN
rocynapcTBeHHOM permctpaumn. PaccmoTpenune n pas-
pelueHue fen 06 OTMEHE YCbIHOBJIEHVSI UMW YA0HEPEHNSt
pebeHka OCyLLEeCTBASIOTCS B NOPSAKE U MO Npasuiam uc-
KOBOro npounseoactsa (cT. 275 MK PD).

’¥:1512) BO3BpaTWTL anennsiLVMoHHYI0 Xanoby unm npea-
cTaBneHve. OCoOB6eHHOCTbIO anensLMOHHOro Npo-
M3BOACTBA ABMAETCH TO, 4TO BCe cynebHoe pastu-
paTenbCTBO MO TPaxXAaHCKOMY Aeny HavymHaeTcs

C camoro Havana.

Mpu paccmoTpeHun paspelleHuM aena B cype
anennsiLMOHHOW WHCTaHUMU CyA MNPaBOMOYEH
(cT. 328 MK PP):

1) ocTaBuUTb peLIeHre MUPOBOrO Cyaby 6e3 U3MEHeHs,
xanoby, npeacrasneHne — 6e3 ynoBneTBOPEHUS;

2) U3MEHUTb pelleHe MUPOBOro CyAbU WM OTMEHUTb
€ro 1 NPUHSATb HOBOE PELLEHNE;

3) OTMEHUTb peLleHne MUPOBOro CYAbU MOSHOCTLIO UK
B 4aCTU 1 NpekpaTuTb cynebHoe Npou3BOACTBO IMGO
0CTaBUTb 3asiBsieHVe 6e3 PaCCMOTPEHMSI.

MOMEHTOM BCTYM/IEHWSI PELLEHUs] Cya anennsiuyoH-
HOW MHCTaHLUMWN CYATAETCH OEHb BblHECEHUs cyaebHoro
peLueHnst.

OCHOBaHUSIMU A1 OTMEHbI UMM U3BMeHeHus cyaes-
HOro pelleHns MUPOBOro cyabu siensioTcs (ct. 330
MK P®):

1) HenpaBunbHOE onpeaeneHne o6CTOATENbCTB, UMEI-

LMX 3HaYeHne ansa aena;

HeJ0Ka3aHHOCTb YCTAHOBJIEHHbIX CY[OM MepBOi WH-

CTaHUMK 06CTOSTENLCTB, MMEIOLLWVX 3HAYEHWE AN1s fiena;

HEeCOOTBETCTBME BbIBOAOB CyAa NePBOV MHCTaHLUMK, U3-

JIOXEHHBIX B PELLEHWN Cyaa, 06CTOSITENbCTBAM [eN1a;

HapyLLeHVe VAN HEemnpaBUibHOE MPUMEHEHWE HOPM

MaTepuanbHOro npasa WM HOPM MPOLLECCYasibHOro

npasa.
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8) 0 NPUHYANUTENBHOWN FOCNMTaNM3aLnn rpaxaaHu-
Ha B NCUXMATPUYECKUI1 CTALMOHAP U MPUHYAUTESb-
HOM MCUXMATPUYECKOM OCBUAETENLCTBOBAHUM;
9) 0 BHECEHUW UCMPABMIEHWNI NN U3MEHEHWIA B 3anucu
aKTOB MPaX/JAHCKOro COCTOSIHUS;
10) no 3asBNEHNAM O COBEPLUEHHbIX HOTapUanbHbIX Ael-
CTBUAX UM 06 0TKase B UX coBepLIeHnn;
11) no 3aaBneHMAM O BOCCTAHOBIEHUMN YTPAYEHHOrO Cy-
Ae6GHOro NPon3BOACTBA.

MepeueHb aen, npeacrasnerHbix MK PO B cT. 262, He
sBnsieTcs ucuyepnsiBalowmm. [ena ocoboro npous-
BOJCTBA PacCMaTpMBaIOTCA U paspeLlaioTcs no npasu-
nlam MckoBoro npounssoactea. OcHoBaHneM Anst BO30YX-
neHust 0ocoboro MpPou3BOACTBA SBASETCA 3asBiieHue,
K KOTOPOMY MpeabsBAsioTCs TpeboBaHWUs, NpeaycMoT-
peHHble cT. 131, 132 MK P®. JononHutensHo K Tpebo-
BaHWAM, ykadaHHbIM B CT. 131, 132 MK P®, Heobxoanmo
Takke ykasaTb MPaBOBYIO Liefib MOJydYeHust cyaebHoro
peleHuns, a Takxke HEBO3MOXXHOCTb MoJly4nTb YCTaHOB/E-
HVie TOr0 UM MHOTO IopUAMHecKoro dakTa Bo BHecynet-
HOM MopsiaKe.

B 0co6omM Npon3BOACTBE OTCYTCTBYIOT CTOPOHbI,
TpeTbyu nMua. JInuo, obpaTuBLLEecs B Cy/, A1 YCTaHOB-
JIEHUS TOFO UM MHOTO haKTa, UMEHYETCs1 3asiBUTENIEM, KO-
Topoe cornacHo cT. 34 MK PD sBnseTcs nuuom, y4acTBy-
IoWUM B gene, n B cootsetcTBun co ct. 35 MK PP
OCYLLECTBSIET CBOM MPOLLECCYasbHbIE MPaBa U CMOJHSIET
npoueccyanbHble 0653aHHOCTU.

Tvm 3asB/IEHMS O NPU3HAHWM FpaxaaHnHa 6e3BecT-
HO OTCYTCTBYIOWWMM U 06 06bsiBNEHUN rpaxpa-
HVIHA YMEPLUUM Cy/ibsi MOXET NPeAsIoXUTb OpraHy orneku
1 noneynTenbCTBa Ha3Ha4YUTL JOBEPUTENbHOMO ynpas-
NAOLLEero MYLLEECTBOM TaKOro rpaxaaHuHa (ct. 278 MK
P®). Takm 06pa3om, No Aenam o NPU3HaHUN rpakaaHn-
Ha 6e3BECTHO OTCYTCTBYIOLLMM 1Ny 06bsIBEHNE rpaxaa-
HWHA yMepLUUM cya, 06nafaeT HeorPaHUYEHHBIM KPYrom
MosIHOMOYMIA Mo cBopy AokasaTensCTBeHHo 6asbl. Jena
O MpWU3HaHUW rpaxaaHuHa 6e3BeCTHO OTCYTCTBYIOLLIMM
vnn 06 06BLABNAEHUM rPaXaaHMHA YMePLUMM paccMaTpu-
BaIOTCA C 06A3aTe/bHBIM YHaCTEM MPOKypopa.
PelwieHne, BblHECEHHOE CyAOM, [OJIXKHO OTBeYaTb
obwmm TpebosaHusM. B cypeGHOM pelueHun cyp,
AOJKEH yKa3aTb, C Kakoro MOMEHTa rpaXAaHwH
npusHaeTcsi 6e3BeCTHO OTCYTCTBYIOLUMM UK O0bS-
BNAeTCHA ymeplumnm. B pe3onioTMBHOM 4acTu CBOEro pe-
LIEHWS! Cy/[, YKa3bIBAET HE TOJIbKO UHANBUAYANN3NPOBAH-
Hble npusHaku (P. U. O., nocnegHee MeCTo NPOXUBaHNE
W T. A.), HO TaKXe yKasblBaeT AaTy CMepTu rpaxaaHunHa.
Mpu perncTpauun cMepTy rpaxaaHnHa B opraHax 3anm-
CW aKTOB rpaxAaHCKOro COCTOSIHWSA [aToii cuuTaeTcs
AeHb BCTYNJIEHNS B 3aKOHHYIO Cyy CyAeOHOro peLleHuns.
B cnyyae siBKM Uiy o6HapyXeHus MecTa npebbiBaHns
rpaxpaHuHa, NpuaHaHHoro 6e3BeCTHO OTCYTCTBYIOLLIMM
NI 0GbABNEHHOrO yMepLinm, cya HOBbIM peLlleHnem oT-
MEHsIeT CBOe paHee NpuHsToe pelueHve. Hosoe pelue-
HWe cyaa SIBNSeTCH COOTBETCTBEHHO OCHOBaHMEM Ans
OTMEHbI yNpaBNeHNs UMYLLLECTBOM rpaxpaHuHa u ans
aHHYNIVPOBAHUS 3anMnCKM O CMepPTW B KHUre rocypap-
CTBEHHOW PerncTpaLmm akToB rpaxaaHCckoro COCTOSIHUS
(cT. 280 MK POD).
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I_Em 49. NpounssoacTBO B cyae

KaccauVuOHHOW MHCTaHUUN

B kaccauuoHHOM nopsinke 06XanyloTcs He BCTy-
NUBLLUKE B 3aKOHHYIO CUNY CyAeOHble peLLeHunsi CyA0B
o6wen opucaukumum. MpaBom Ha Noaady KaccaumoH-
HOW Xanobbl, NPEACTaBNEHNSI UMEIOT CTOPOHbI, nua,
yyacTBylOLLME B eNe, a TakKe NMPOKYpOop, y4acTBYIOLLMIA
B fene. Cpok Nojaumn KaccaLMoHHOM Xanobbl, npeacTas-
nexus coctasnset 10 AHel CO OHS BbIHECEHMS CyAOM
OKOHYATENIbHOTO PELLEHNSI.

He BCTynuBLUME B 3aKOHHYIO CUJly pelueHus cyaa
NepBO MHCTAHLMN MOryT GbITb 06XXanoBaHbl B Kac-
cauuoHHom nopsake (ct. 337 MK Pd):

1) pelleHus panoHHbIX CYOOB, PELUEHUSI FaPHU3O0HHBIX
BOEHHbIX Cy[JOB — COOTBETCTBEHHO B BEPXOBHbIV CY/,
pecny6nuku, Kpaeeoi, obnacTHol cyh, Cynd ropoaa
denepanbHOro 3Ha4eHus, Cyn, aBTOHOMHOM obnacTtu,
Cyl, aBTOHOMHOrO OKpyra, OKPYXHOW (dpnoTcknii)
BOEHHbIV CyA;

peLleHnsi BEPXOBHbIX CYAOB pecnybsvk, KpaesbiX,
obnacTHbIX CyA0B, CyAOB ropofos deaepasnbHoro
3Ha4eHusi, cyJa aBTOHOMHOW 06nacTu, Cy[oB aBTO-
HOMHBIX OKPYrOB, OKPYXHbIX (PNOTCKMUX) BOEHHbIX CY-
noB — B BepxoBHebiin Cya PO;

peweHnss CypebHol konneruv Mo rpaxnaHckum
nenam n BoeHHoi konneruv BepxosHoro Cyaa PO —
B KaccaumoHHyio konnernto BepxosHoro Cyna P®.
KaccauvoHHas >xano6a, npeactaBneHvne noaloTcs
B CyA, KOTOPbIM OblI0 MPUHATO cyAebHOe pelueHvie no
Aeny. B kaccauyoHHOM Mopsiake Henb3si NpeAcTaBNsaTh
HOBbIE JOKa3aTeNnbCTBa. VCKoYeHe COCTaBNSIIOT TOMb-
KO Te [0Ka3aTeNbCTBa, KOTOPblE HEBO3MOXHO Oblio
npeacTaBuTb B CyA, NEPBOI MHCTAHLIMK.

><
51a)

B nopsiake Hap3opa nNepecMaTpuBaloTCsl PeLleHns
cyAa Kak anesnsuvoHHON, Tak U KACCALMOHHOM MHCTaH-
UMK, BCTYNUBLUNE B 3aKOHHYIO cuny. MNocne BcTynnexHns
anennAUVOHHOrO PELLIEHNS UK KaCCaLMOHHOMo onpese-
NIeHUs1 B 3aKOHHYIO CUJTy OHO MOXET GbiTb 06XXanoBaHoO
B nopsiake Haasopa B TedeHne 1 roga. NpaeBom Ha npuHe-
ceHue xanobbl MM npeacTasneHns obnagaloT nvua,
yyacTByloLLME B efe, a TakkKe nla, He y4acTBOBaBLUME
B [iefie, HO CHMUTaloLWme, H4TO UX NpaBa N 3aKOHHbIE UHTE-
pechl HapyLleHbl CyAebHbIM NOCTAaHOB/IEHVEM.

Hap3opHas XanoGbl MNU nNpeAcTaB/ieHUe NpPoKy-
popa AonxHbl coaepxatb (cT. 378 MK PD):

1) HammeHoBaHuWe cyaa, B KOTOPLI OHW apeCyoTCs;

2) HauMmeHOBaHWe N1ua, NoJaloLLero xanoby nnv npea-
CTaB/ieHne, ero MecTOXUTENbCTBO USIN MECTOHAaXO0X-
[leHVie 1 npoLeccyarnbHoe NoJioXeHue B Aene;
HaMMEHOBaHMA APYrnx NnL, YHacTBYIOWMX B Aene, UX
MECTOXUTENLCTBO UM MECTOHAXOXAEHWE;
yKa3aHue Ha Cyipl, paccmMaTpuBaBLLMe Aeno Mo nep-
BO, anennsiuMOHHOM, KaCcCauMOHHOW U HaA30PHOM
VHCTaHLMU, 1 COAEPXaHNe NPUHSATLIX MU PELLEHUIA;
yKa3aHue Ha pelleHue, onpeaesieHve cyaa u nocra-
HOBNEHUEe Mpe3vavyMa cyaa Haa30pHOW MHCTaHLMK,
KOTOpbIe 06XanyioTcs;
yKasaHue Ha TO, B YeM 3aK/1I04aeTCs AOMyLEeHHOe Cy-
[aMU CyLLEECTBEHHOE HapyLLIEHNe 3aKOoHa;
npocbOy n1ua, NoaaloLero xanoby unm npeacTasne-
Hue.

Han3sopHas xanoba gomkHa 6biTb noanucaHa anuom,

nopalowmm xanoby, i ero npeacrasutenem. lpen-

CTaBJieHne Npokypopa J0/MKHO ObiTb NOAMMCAHO MPOKY-

popom.

@
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5< 50a] 50. KaccaumonHas xano6a

CopepxaHue KacCauMOHHOW Xano6bl, NnpeacTas-
NeHnsi AOMKHO GbITb cnepyowmm (cT. 339 MK Pd):
1) HavMeHoBaHWe cyaa, B KOTOPLIV agpecyeTcs xanoba,
npeacTasfieHne;

HavMeHOBaHVe inLa, NoAaloLLero xanoby unm npea-

CTaBlNeHne, ero MECTOXMUTENIbCTBO MSIN MECTOHAXOX-

LeHve;

yKkazaHvie Ha pelleHue cyaa, koTopoe obxanyeTcs;

TpeboBaHusa LA, noaaioLLero xanoby, unm Tpebosa-

HYIst TPOKYPOPa, MPUHOCSLLEro NpeacTaB/ieHne, a Tak-

€ OCHOBAHWsI, MO KOTOPbIM OHU CYUTAIOT pelleHune

cyAa HempaBWIbHbIM;

5) nepeveHb npunaraemblx K Xxanobe, nNpeacTaBneHUIO
A0KasaTenbCcTB.

KaccauvonHas >xanoba BO3BpaljaeTcs Takxe Mo
npocbbe n1ua, NogaBLIero xanoby, KacCaumoHHOEe Npea-
CTaBJieH1e, Npu 0T3bIBE €ro NPOKYPOPOM, €CN AeN0 He
HanpasfIEHO B CY/, KACCALVIOHHOMN MHCTaHLIMN.

Cyabsa nocne fnony4yeHus KacCauVOoHHOM XXanoobl,
npeacTasneHus 06a3ax (c1. 343 MK PD):

1) He nosgHee cneayloWEro AHA NOCNe AHA UX nonyye-
HYISt HaNpPaBUTb NMLAM, YHaCTBYIOLLMM B Aesie, Konuu
anobbl, NPeACTaBAEHUs U MPUTOXKEHHBIX K HIM MACh-
MEHHbIX J0Ka3aTeNbCTB;

M3BECTUTb NWL, Y4acCTBYIOLWMX B Aefie, O BPEMEHU
1 MecTe paccMOTpeHus xanobbl, NpeacTaBneHus
B KacCaLMOHHOM Nopsiike B BEPXOBHOM cy/ie pecny6-
NMKu, KpaeBoM, 061aCTHOM cyfie, cye ropoaa dene-
pasibHOro 3HA4EeHWs1, CyAe aBTOHOMHO obnacTu, cyae
aBTOHOMHOIO OKpYyra, OKPYXHOM (¢pnOTCKOM) BOEH-
HOM cyae;

2)

3)
4)

52. OcHOBaHuA gna nepecMmoTpa
BCTYNUBLLEro B 3aKOHHYIO CUJTY aKTa
Nno BHOBb OTKPbIBLUUMCSH
ob6cTosiTen,cTBam

MNpeameTom cynebHol AesTenbHOCTY Npy NepecMoTpe
cynebHOro pelleHust Mo BHOBb OTKPLIBLUMMCSI OCHOBA-
HUSIM SIBAISIOTCS He BCTYMUBLUME B 3aKOHHYIO CUIY CYy-
AebHbie pewieHus. Jliobbie peleHns, onpeaeneHus, no-
CTaHOBNEHNS MOTyT GblTb MEePeCMOTPEHbl MO BHOBb
OTKPBIBLUMMCSI 06CTOSITENLCTBAM, €CNW 3TN 0OCTOSTENb-
CTBa Ha MOMEHT paspeLLeHnst Aena He Oblnn N3BECTHbI HY
nvuaMm, y4acTBylOLVM B Aene, Hu cydy. OcHoBaHusimmn
NS IEPecMOoTPa Mo BHOBb OTKPbIBLLMMCSI OGCTOSTENbCT-
BaM peLleHns, onpeneneHns cyaa, NnocTaHoBIEeHUS rnpe-
3nanyma cyja HaI30pPHON MHCTaHLMK, BCTYNMBLUMX B 3a-
KOHHYIO CUIly, SIBNISIOTCS:

1) cyuwiecTBeHHble Ans Aena o6CcToATeNbLCTBa, KOTopble
He ObIN 1 He MO BbITb U3BECTHbBI 3aSIBUTENIO;
3aBeZIOMO JIOXHbIE NMOKa3aHUsi CBUAETENs!, 3aBelOMO
NOXHOEe 3akioyeHne 3KkcnepTa, 3aBeJOMO Hernpa-
BUIIbHBIA NepeBon, danbcudukaums [okasaTenseTs,
nossiekLune 3a Co60M NPUHATE HE3AKOHHOTO N He-
060CHOBAHHOr O PeLLIeHs, onpeaeneHns cyaa, nocTa-
HOBJIEHUSI Mpe3nanyMa CyJa HaJ30PHON MHCTaHLMK
1 YCTaHOBJIEHHbIE BCTYMUBLLMM B 3aKOHHYIO CUJTy NpU-
roBOpPOM CyAa;

NPECTYMIEHNA CTOPOH, APYrvX JUL, Y4acCTBYIOLLMX
B Aefle, UX NpeAcTaBuTENei, NPecTynieHust cyneun,
COBepLUeHHble MPW PacCMOTPEHUN U paspeLLeHnn
[AHHOTO JleNa W YCTaHOBJIEHHbIE BCTYMMBLLUM B 3a-
KOHHYIO CUJTy MPUrOBOPOM CYAa;

OTMeHa peLLeHusi, NpUroBopa, onpeaeneHns cyaa

2)

-

VAWM NOCTAHOBNEHWS MpPe3nanyma Cyaa Haa30pHOM I



3)no nucteyeHun cpoka, yCTaHOBNEHHOrO Afsi Kac-
CaLMOHHOro 06XanoBaHWs!, HaNpaBsuTb AENo B CyA,
KaCCauUMOHHOW MHCTaHUUK.

[0 cTeueHns Cpoka, yCTaHOBIEHHOTO A5 KACCALMOH-
HOrO 06XaNoBaHWst, AEN0 HUKEM HE MOXET ObiTb UCTPE-
6oBaHO U3 cypa. Jlnua, yyacTeylolwve B Aene, Bnpase
3HaKOMUTBLCS B Cy/e C MaTepuanamu aena, nocTyrnmsLLn-
MW KaCCaLMOHHbIMU Xanobamu, NpeicTaBneHNeM 1 BO3-
pPaxeHUsIMM OTHOCUTENBHO Xanobbl, NPeACTaBNEHUS .

Cya KacCauMOHHOW MHCTaHLMN NPU P TP
KacCaLMOHHbIX Xano6bl, NpeAcTaBNeHUs Brnpase
(cT. 361 MK PD):

1) ocTaBuTb pelleHne cyaa nepBoit MHCTaHUMn 6e3 na-
MEHEHMsl, a KacCauMoHHble >Xanoby, npeacTas-
neHve — 6e3 ynoBneTBOpPeHUs;

2) OTMEHUTb peLUeHne cyaa NepBoi MHCTAHLMK MOJTHO-
CTbIO UM B YaCTW M HaMpPaBuTb AEN0 Ha HOBOE pac-
CMOTpPEHME B CyA, NEepBO MHCTAHLMM B TOM Xe uau
VIHOM COCTaBe Cy/ell, eCqiu HapyLLEeHUs, JONyLEHHbIe
CYy[OM MEepBOI MHCTaHLMK, He MOTYT GbITb UCMpaBne-
Hbl Cy0M KaCCaLMOHHOM UHCTaHUUW;

3) U3MEHUTb NN OTMEHUTL PELLEHME Cyaa NEPBOW MH-
CTaHLMM U MPUHSTL HOBOE peLLeHue, He nepenasas
€10 Ha HOBOE PACCMOTPEHUE, ECAIN 0BCTOSTENLCTRA,
VMeloLLVie 3HaYeHNe 15 IeNa, YCTaHOB/EeHbI Ha OCHO-
BaHVN UMEIOLLIMXCS U AOMOSHUTENBHO NPEACTaBNeH-
HbIX JOKA3aTesNbCTB;

4) OTMEHUTb peLleHne cyaa NepBoi MHCTAHLMK NOJTHO-
CTbIO WJIN B 4ACTV 1 NPEKPaTUTL NPOM3BOACTBO MO fe-
ny nnbo ocTaBuTh 3asiBieHne 6e3 PacCMOTPEHUS.

@ MHCTaHUMK IM60 NOCTAHOBAEHUS FOCYAaPCTBEHHO-
ro opraHa UM opraHa MECTHOTO CamoynpaBeHus,
MOCAYXMBLUMX OCHOBAHWEM LIS MPUHATUS PELLEeHUs,
onpefeneHns cyaa UaM NoCTaHOBNEHUS Npe3vavyma
cyAa HaA30PHOM MHCTaHLUMK.

CyLLeCcTBEHHbIMM Ana fena 06CTosTenscTeamm 6yayT
ABNATLCA Te 0BCTOSTENbCTBA, KOTOPLIE CMOCOGHbI MO-
BAVSATb Ha MCX0A Aena, T. €. 9T 0B6CTOATEeNbCTBA B TOM
WM MHOI Mepe AOMXHbI U3MEHsTb, MpekpawaTb um
CNocoBCTBOBATL BOZHUKHOBEHMIO MATEpUasbHOro 6o
npoLeccyanbHOro Npaea y nuua, NofAaBLIEro 3assneHm1e.
Takm 06pasoMm, He MOTyT PacCMaTpPUBATLCS B Ka4eCTBe
BHOBb OTKPbIBLUMXCS O6CTOATENLCTB Te 06CTOATeNbCTRA,
KOTOpbIe BO3HWKAM MOCNe BbiHECEHUs CyaeBHOro pelue-
HWS, A@XEe €CNN OHW BNEKYT BO3HUKHOBEHUE, N3MEHEHNE
1NN NpekpaLleHe MaTepuanbHoOro Mo NpoLeccyanb-
HOro npasa.

BHOBb OTKPBIBLUMMMCS 0B6CTOATENLCTBAMM NPUSHAIOT-
c51 06CTOATENbCTBA, KOTOPbIE CYLLECTBOBAAM Ha MOMEHT
BblHECEHNA Cy,ﬂ'e6HOrO peweHnsd, HO O HUX He 3Haln 1 He
MOV 3HaTb INLA, Y4aCTBYIOLLME B Aene, unm cya. Momu-
MO CyLLLECTBOBAHMS BHOBb OTKPBIBLUMXCS OBCTOSTENbCTE,
Ans obpalueHus B cya HeobxoavMo onpeaeneHue cyaa,
BCTYNMBLUEE B 3AKOHHYIO CUITY, O TOM, YTO MMEIOT MECTO
Takve 06CcToATeNbCTBA.

Cyf, KaccauvoHHOW WMHCTaHUMM NpoBepsieT pe-
LIeHVe Cyda MepBOi MHCTaHLMM Ha 3aKOHHOCTb

U 060CHOBAHHOCTb, UCXOAs 13 Tpe6GoBaHUii NpeacTaB-

JIEHHbIX NMLAMK B KacCauUMOHHO Xanobe, npeacrasne-

HUW.

Crartbeli 348 MK Pd ycTaHOBNEHbI CPOKM, B Npeae-
nax KOTOPbIX AOJKHbI ObiTb paccMOTPEHbl Aena
B KacCaLMOHHOW UHCTaHLN.

MNpoBeneHve cynebHoro pa3bupatenscTea NPOBOANT-
cs1 N0 o6LWMM nNpasunam, NpPeayCMOTPEHHbIM A1 CyA0B
NepBO UHCTaHUNN.

OCHOBaHUs! A1 OTMEHbI U U3MeHeHUst cyaebHoro pe-
LIEHNA B KacCaLMOHHOM MOpsaKe Takue Xe, Kak u ans
anennsuMoHHON MHCTaHumKu. Mo OkoH4YaHuM pasbupa-
TeNbCTBA MO rPaXAaHCKOMY Aesly B CyAe KacCaLMOHHOM
WHCTaHUMM Cy[, BbIHOCUT KaccauuoHHOe onpepene-
HUe, KOTOpoe AO0KHO coaepxaTb (cT. 366 MK PD):
1) #aTy U MecTO BbIHECEHWSI ONPEefeneHNs;

2) HavmeHOBaHVe cyAa, BbIHECLUEro onpejaeneHue, co-

CTaB Ccyna;
3) nuuo, nNopasllee KaccauvoHHYO xanoby, npeacTas-
NEHve;

4) KpaTkoe copepxaHue 06Xanyemoro pelleHvs cyna
NepBOi MHCTaHLUMM, KACCALMOHHBIX Xanobbl, npea-
CTaB/eHUsl, NPeACTaBNEHHbIX [OKA3aTeNbCTB, 00bsIC-
HEHWIA NnL, YHaCTBYIOLLMX B PACCMOTPEHUM Aena B Cy-
e KacCaLMOHHON UHCTaHLMK;

BbIBOAbI CyAa Mo pesynsrataM pacCMOTPEHMS Kacca-
LIVIOHHBIX 5ano0bbl, NpeCTaBNeHNs;
MOTMBbI, MO KOTOPbIM Cy[, MPULLIEN K CBOMM BblIBOAAM,
M CCbifika Ha 3aKOHbl, KOTOPbLIMW CYyA, PYKOBOACTBO-
BasICs.
KaccauvoHHoe onpepaefieHve BCTynaeT B 3aKOHHYIO
CUWIly C MOMEHTa ero BbIHECEHWS.

5

6

Mpy nopaye Han30pHOW xanobbl UNK NpeacTas-
NeHVs cyA, OOMKEH MPUHATL Xanoby K Npov3BoA-
ctBy. Cyn He UMeeT npaBa OCTaBUThb Xanoby unm npea-
cTaBneHne 6e3 ABUXEHUS, 0TKa3aTb B MPUHATN Xano6bl
wnu npeacTaeneHvsi. Cya uMeeT NpaBo TONIbKO BO3Bpa-
TUTb HaZI30PHYIO XanolGy NN NpeacTaB/ieHne NpPoKy-
popa 6e3 pacCMOTPEHUs NO CYLLLECTBY, €C/IN UMEIOTCH
OCHOBaHus, npeaycMoTpeHHblie cT. 380 MK PO.
B cyne Haa30pHOM MHCTaHLMK AENO paccMaTpmBaeTcs
1 paspeLuaeTca no CyLecTsy B TedeHne 1 mecsiua, 3a Uc-
kntoyeHvem BepxosHoro Cyaa P®d. BepxosHbimM Cyaom
P® neno pomkHoO BbiTb PACCMOTPEHO B TeYEHME 2 Mecsi-
ues. OcHoBaHVeEM 419 nepecMoTpa cyAebHbIX MOCTaHOB-
NIEHUIN B HAA30PHOW MHCTaHUMWN ABASIETCH Hanuuune cy-
LIECTBEHHbIX HAPYLEHW HOPM MaTepuanbHOro Unn
npoueccyanbHoro npasa. ocne NpUHATAA Haa30pHON
Xanobbl UM NpeacTaBneHns NPoKypopa Cyd BbIHOCUT
onpepeneHne o HasdHaveHun cyae6Horo pasbuparenscT-
Ba C U3BELLEHNEM NNL, O MECTE 1 BPEMEHM ero nposeae-
Hus. Mpu nposeaeHun cynebHoro pasbuparenscrsa
Cynbsi-AOKNafuuK wnanaraet obcTosTenbcTBa [Aena,
cofepxaHve CyAeGHbIX MOCTAHOBEHUM, MPUHSATLIX MO
aeny, MOTUBbI HAA30PHOW Xanobbl MM NpeacTaBneHns
npoKypopa 1 onpepesieHust 0 BO36YX/IEHNN HaA30PHOIo
npon3BoacTBa.
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| HocaTca (cT. 403 MK PD):

| BOM, OH MOXeT OblTb BOCCTaHOB/EH. Mo AaHHOMY Buay

C 3asiBIeHMEeM 0 nepecmoTpe
cyne6GHOro akta no BHOBb
OTKPbIBLUMMCS 06CTOATENbCTBAM

MNpaBoM Ha nopadyy 3asiBNEHVs, NPeACcTaBaeHns o ne-
pecMoTpe Mo BHOBb OTKPbIBLUMMCSI OGCTOSITENIbCTBAM pe-
LIEHWs1, ONpeesieHnst Cyaa, NOCTaHOB/EHWSI NMpe3nany-
Ma Cyda HaA30pHOW MHCTaHUMKM 06nagaloT CTOPOHbI,
NpoKypop, Apyrue nuua, yyacTteylowye B aene. Takue 3a-
SIBNIEHVISI NOJAIOTCS B Cy/, MPUHSIBLUWIA peLleHune, onpe-
LeneHne nnam noctaHosseHne. Takue 3asBneHue, npea-
CTaBneHne MoryT ObiTb NOAAHbLI B TeYeHe 3 MecsiLeB Co
[IHS YCTaHOB/EHUSI OCHOBaHUIA ansi nepecmoTpa (cT. 394
MK P®). Cpok nopaum 3asiBNeHus, NpefcTaBieHust
0 NnepecMoTpe MO BHOBb OTKPLIBLUMMCS OBCTOSTENLCT-
BaM SIBSIIETCS MPOLLECCYyasibHbIM, MO3TOMY B MOPSAKE,
npeaycMOTPEHHOM MNpOLeCCyaibHbIM 3aKOHOAATENbCT-

NPOV3BO/ICTBA YCTAHOBJIEHbI CPOKW MOAAYM 3asiBIEHS
0 NepecMoTpe MO BHOBb OTKPLIBLUMMCS OBCTOATENLCT-
BaM BBUAY CYLLECTBYIOLLIMX OCHOBaHWI A5 nepecmoTpa.
Cpokn nofayv 3asiBfieHust, ecin 0BHapyXeHbl CyLecT-
BeHHble 0OCTOATENbCTBA, KOTOPbIE He OblAn 1 He Morn
OblTb U3BECTHbI 3aaBUTENIO, UCHUCTIAIOTCA CO OHS OTKPbI-
TUS| CYLLLECTBEHHbIX 0B6CTOATENbCTB. ECnu BbiSBNEHBI
3aBeOMO JIOXHbIe NOKa3aHUs CBUAETENewn, JNIoXHoe
3akloHeHne aKcnepTa, HenpasuibHbIA nepesoa, danb-
crndurkaumsi [0kasaTenbCcTB, MPECTYNIeHUs CTOPOH, WX
npeacTasuTeneit 1 Apyroe, TO CPOK NOAaYM 3aaBieHNns
ncHUCAETCS CO AHA BCTYMJIEHNS B 3aKOHHYIO CUiy npu-
roBopa no yrosioBHomy feny. Ecnv npomsowna otmeHa
peLLeHns, Npurosopa, onpeaeneHns cyaa uam nocTaHoB-
NeHVs npesvavyma cyaa Haa30pHOW MHCTaHuMM nnbo

el

nOJJ.Cy,ELHOCTb aen c ydaCctrmeM MHOCTPaHHbIX rpaxaal
onpeaenseTrca B COOTBETCTBUUN C MNOJIOXEHNAMU 1.
MK Pd.

Cyasbi B PO BnpaBe paccmaTtpuBaTb Aena c yyactuem
MHOCTPaHHbIX UL, B crly4asix, ecnm (cT. 402 MK P®):
1) opraH ynpasnexus, punvan nnm NnpeacTaBuTeNbLCTBO

VMHOCTPaHHOIO LA HaXoAsATCs Ha TeppuTopumn PD;
OTBETHMK UMEET UMYLLECTBO, HaxoAsALLIEECs Ha Teppu-
TOopUK PD;
no geny o B3blICKaHUN alIMMEHTOB U o6 YCTaHOBJIEHUN
OTUOBCTBA UCTeL, UMeeT MECTOXNTENIbCTBO B PCD;
no aeny o Bo3MelleHnn spega, NpU4NHEHHOro yBe4b-
€M, MHbIM MNoBpeXaeHnemMm 300P0BbsS UM CMEepPTblo
KOpMUIbLA, BPEA, NPUYNHEH Ha Tepputopun PO nnm
ncTey nmeet MeCToOX1TeNbCTBO B PCD;
no geny O BO3MeLWeHnn Bpena, NpUiNHEHHOro nmy-
LLLeCTBY, AENCTBUE UM MHOE 0BCTOATENIbCTBO, NOCY-
XMBLUME OCHOBaHWEM )19 NpeabsBeHns TpeﬁosaHma
0 BO3MeELLEeHUN Bpeaa, UMenu MecTo Ha TeppuTopumn
POD;
NCK BbITEKAET U3 0roBopa, No KOTOPOMY NoJSIHOE nnn
4aCTU4YHOE WCMNOJSIHEHnE OO0J/IKHO UMEeTb MecTo wunun
1MeNo MecTo Ha TeppuTopumn PD;
NCK BblTEKaeT U3 HeoCHOBaTesIbHOro oGorameHmn,
MMEBLLIErO MECTO Ha Tepputopun PD;
no geny o pacTtop>XeHun 6pa|<a uncrtey, nmeeT MecTo-
XUTENLCTBO B PO 1nn xoTst Gbl OAUH U3 CYNPYroB siB-
ngerca DOCCVIVK)KVIM rpaxgaHnHoOM;
no Zesny o 3alimTe 4ecTn, LOCTOMHCTBA U AEN0BOM pe-
nyTaummn NcTeL, MMeeT MeCTOXMUTENbCTBO B PD.
K nckniountensHoi noacyaHoctTn cyaos B PO or-

55. NMopcyaHocTb Aen c yuactmem
WHOCTPaHHbIX rpa)XxaaH
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54. NMpoueccyanbHbie NpaBa
1 0693aHHOCTN MHOCTPAHHbBIX JINLL

B rpaxaaHCckoM npoLecce nof, MHOCTPaHHLIMU ML amu
MOHMMAIOTCA KaK MHOCTPaHHble Nnua, Tak u nnua 6e3
rpaxaaHCcTBa, MHOCTPaHHbIE M MEXAYHAPOAHbLIE OpraHu-
3auumn. paBoBOE MONOXEHUEe WHOCTPAHHbIX rpaxaaH
B P® onpepnenset depepanbHbiM 3aKOHOM OT 25 nions
2002 r. N2115-d3 «O npaBoBOM MOJIOXEHUN MHOCTPAH-
HbIX rpaxpaH B Poccuiickoii dPenepaumun». CornacHo
naHHomy defepansHOMY 3akOHY MHOCTPAaHHBIA rpaXx-
AAHUH — GU3NYECKOE JINLIO, HE ABISIIOLLEECS rpaxaaHun-
HOM P® 1 nmeloLLee foKa3aTeNbCTBa HANMYNS FPaXaaH-
cTBa (NoAnaHCTBA) MHOCTPAHHOIO roCyapcTBa; a MU0
6e3 rpaxaaHcTea — Gu3nHeckoe 1L, He sSBfsioLLee-
csl rpaxaaHnHoM P 1 He nMeloLLiee AOKa3aTeNbLCTB Ha-
NNYUNS rpaxaaHcTea (NOALAHCTBA) MHOCTPAHHOIO rocy-
fapcTea.

WHocTpaHHasi opraHM3aums — opraHm3auus, yupex-
[LEHHas 3a rpaHuuein. B Hayke MexayHapoaHoro nyonmy-
HOrO NpaBa BbIAENAIOTCS NPU3HAKU MeXAYHapOAHbIX Op-
raHvM3auuii, B COOTBETCTBUM C KOTOPbIMWA MOXHO AaTb
onpejeneHne MexayHapoaHO opraHu3auum.

MexnayHapoaHas opraiusauus — o6beanHeHne ro-
CyAapCTB WM HaUMOHasbHLIX OBLLECTB, acCcoLuvauuii,
rpaxaaH passinyHbiX rocyaapcTs, yupexaeHHoe Ha no-
CTOSIHHOW OCHOBE, UMEIOLLIEe OpraHbl yNpasneHus u aei-
cTByloOLLEE AN JOCTVXEHWS ONPeeneHHbIX Lienei.

CornacHo cT. 62 KoHcTuTyumm P®D MHOCTpaHHble rpax-
faHe v nuua 6e3 rpaxaaHcTea nosbaytotes B PO npasa-
MU 1 HecyT 00si3aHHOCTV HapaBHe C rpaxaaHamu Pd,
KPOME Cy4aeB, YCTaHOB/EHHbIX (efiepasibHbIM 3aKOHOM
VN MexayHapoaHbsim gorosopom Pd. CornacHo ct. 398
MK P® unHocTpaHHble rpaxaaHe, nuua 6e3 rpaxapaH-
CTBa, MHOCTPaHHbIE OPraHN3aLun, MexayHapoaHbIe op-
raHm3auum umMeioT npaso obpaluaTtbesi B cyasl B PO gns

Mocne BCTynneHVs peLeHns cyaa B 3aKOHHYIO Cuily pe-
LeHne nprobpeTaeT CBOMCTBO UCTONHUMOCTY, U TONLKO
B HEKOTOPbLIX Ciy4asx Cy[ MOXEeT MPUBECTU pelleHune
B Heme/JleHHoe ucnonHexue. Ecnm cynebHoe pelueHve He
VCMOJHSIETCS1 CTOPOHaMU A06POBOSIEHO, TO OHO MOXET
GbITb UCMONHEHO B NPUHYAVTENBHOM nopsiake. MNpuHyan-
TeNbHOE WCMOJHEHVE TakKe PErynpyeTcst NOIOKEHNSMU
®3 «O6 1cnonHWTENLHOM NPOU3BOACTBE B Poccuiickoi
depepaumn».

B npuHyauTensHOM nopsiake, kak npasuio, Ucnon-
HSAIOTCS CyieOHble peLleHns N0 UCKaM NMPUCYXAEHUS.
Mocne BCTynneHusi cyaebHOro peLueHns B 3aKOHHYIO CU-
Jly B3bICKATENIO BbIAAETCS UCTMONHUTESbHBIN NINCT, @ Tak-
e eLle OAVH UCMOMHUTESbHBIV IMCT HanpasnsieTcs s
ncnonHeHus cyaebHoro pelenns. Kak npasuno, no kax-
[OMY CyneGHOMY peLUeHVio BblAAeTCst OAWMH UCMOJHU-
TeNbHbIA INCT.

Ho ecnu pelueHne NpyYHATO B NOb3Y HECKONBbKUX UCT-
0B, TO M0 Npocbbe B3biCKaTeNel Cya, JO/KEH BblAaTb He-
CKOJIbKO VCMOJHUTENBHBIX IUCTOB. Mpy yTpaTe NoAavH-
HVKa WCMOMHUTENbHOrO NUCTa UnKn cyaebHoro npukasa
(KOTOpbI TakXe WMEEeT CBOWCTBO MCMONMHUTENbHOIO
JIUCTA) CyA MOXET BblAaTh AyOnmMKar.

Mpwu 3TOM Ha3Ha4aeTcsa cyaebHoe 3aceaHune, No OKOH-
YaHWK KOTOPOro BbIHOCUTCS onpepenexune. Ecnun ncnon-
HUTENbHBIV INCT Obl yTPaYeH AOKHOCTHBLIM JIMLIOM, CY-
Ae6HbIVi NPUCTaB-UCNONHUTESb BNPaBe HaNoXuTb WTpadp
Ha [OMKHOCTHOE NnUO B pa3mepe o 20 MPOT.

CyneO6HbI NPUCTaB — UCMONHUTENb 0693aH NPUHATL
K UCMOMHEHWIO UCMONHUTENbHBIV JOKYMEHT OT Cyda unu
[PYroro opraHa, ero BbiaslleHO, sMBo B3bickaTens
1 BO36GYANTb VCMOSIHUTENBHOE MPOV3BOACTBO, €CNM He



3aLMTBI CBOVIX HAPYLUEHHbIX WM OCMapuBaembix

npas, cBOOOS 1 3aKOHHbIX NHTepecoB. OaHako MK
P® npenycMOTpeHo 1 Takoe NooXeHwe, 4To MpasuTenb-
CcTBOM P® MOryT 6bITb YCTAHOBJIEHBI OTBETHBIE OrpaHNye-
HMS B OTHOLLIEHUN NHOCTPAHHbIX JINL, TEX rOCyAapcTB, B Cy-
Aax KOTOPbIX AOMYCKAlOTCs Takue Xe OrpaHu4yeHus
npoL,eccyasibHbIX MPaB POCCUINCKMX rPaxaaH W OpraHuv-
3aumin.

MHocTpaHHble rpaxaaHe He MOryT GbiTh B CyAe npea-
CTaBUTESISIMU NV BbICTYMATb B 3aLLUTY NPaB U 3aKOHHbIX
VNHTepecoB rpaxaaH Pd.

B MK P® 3akpenneHo, 4TO rpaxmaaHckas npoueccy-
asibHasi NPaBOCMOCOBHOCTb U [1€eCNOCOBHOCTb MHOCT-
paHHbIX rpaxaaH, vy, 6e3 rpaxaaHcTea onpeaensioTcs
MX INYHBIM 3aKOHOM. CornacHo cT. 399 MK PO nnyHbIin
3aKOH — 3TO MpPaBO CTPaHbl, rPaXAAHCTBO KOTOPOWA
rpaxanaHuH nMmeet.

Mpu HanMuMK y rpaxaaHnHa HECKOJbKUX MHOCTPaHHBIX
rpax/JaHCTB €ro JIMYHbIM 3aKOHOM CHWUTAEeTCsi Npaso
CTpaHbl, B KOTOPO rpaXaaHH UMeeT MECTOXUTENbCTBO.

JInyHbiM 3aKkoHOM nnua 6e3 rpaxgaHcTBa CHUTaeTcs
npaBo CTPaHbl, B KOTOPOi1 3TO JINLLO UMEET MECTOXMNTESb-
cTBO. JIULO, He sBNSIOLLEEeCs Ha OCHOBE IMYHOrO 3aKoHa
NpOLIECCYyasbHO AeeCnOCOBHBIM, MOXET ObiTh Ha TEPPU-
TOopuUn PP npuaHaHO MpoLeccyasbHO AEecnoCcoBHbIM,
€CN OHO B COOTBETCTBMMU C POCCUIICKMM MpaBom obna-
[AaeT npoLeccyanbHo AeeCnoCcobHOCTbIO.

MpaBocnocoBHOCTb MHOCTPAHHOW 1 MEXAYyHapOAHOMN
opraHuzauun onpeaenseTcs B COOTBETCTBUU C JINYHbIM
3aKOHOM MHOCTPaHHOM OpraHu3auvu UnuM ¢ mexayHa-
poaHbiM aorosopom. CornacHo cT. 400 MK P® nnyHbim
3aKOHOM MHOCTPaHHOM OpraHn3auum cYMTaeTcs npa-
BO CTPaHbl, B KOTOPOI1 OpraHu3aums ydpexaeHa. Ha oc-
HOBE JINYHOTO 3aKOHA MHOCTPAHHOI OpraHM3auun onpe-
[ensieTcs ee npoLeccyanbHas NPaBocnocoGHOCTb.

MCTEK CPOK MPeabsABAEHUS WCMOMHUTENBHOMO

[OKYMEHTa K WCMOSIHEHUIO W AAHHBbIA OOKYMEHT
cooTBeTCTBYET 8 TpeGoBaHUSAM, NPEAYCMOTPEHHbIM CT. 8
®3 «06 NCNONHUTENBHOM MPOU3BOACTBE B Poccuiickoi
denepauunn».

Mpy HanMuun 0GCTONTENLCTB, 3aTPYAHAOLMX UCTON-
HeHue cyneGHOro MOCTaHOBMIEHUSI UM MOCTAHOBNEHUI
VHbIX OpPraHoB, B3biCKaTeNb, AOMKHUK, CyAeOHbIi npu-
CTaB-WCMOJIHUTENb BNPAaBe MOCTaBUTL MEPeS CYAOM,
PacCMOTPEBLUMM [EN0, UNK Nepes, Cy[oM Mo MecTy Uc-
nosiHeHnst cynebHOro MocTaHoBNEHWS BOMPOC 06 OT-
CpOYKEe UM O PACCPOYKE WCMONHEHUS, 06 U3MEHEHWUN
cnoco6a 1 nopsiaka UCMOMHeHWs, a Takxe 06 nHaeKkca-
LM NPUCYXOEHHbBIX AeHEXHbIX CyMM (CT. 434 MK Pd).

McnonHuTensHoe NponM3BOACTBO MOXET GbITb NpUoCTa-
HOBMNEHO CyAbel B 06513aTeNbHOM MOPSAKE COMMACHO CT.
436 MK P®d.

Takxe Cyabsi BNpase,HO He 06513aH NPUOCTAHOBUTbL UC-
NOSIHUTENbHOE NPOM3BOACTBO B COOTBECTBUM CO CT. 437
MK P®.

Ecnn ponxHukom asnsetca Gpmanyeckoe nmuo, To nc-
NONHUTENbHbIE AENCTBMSI COBEPLLUAIOTCS] MO MECTy ero
XuTtenbCTBa, MECTy ero pa60TbI NN MECTY HaxoxXxaeHus
ero umMyLLecTsa. ECnm [OMKHUKOM SIBASIETCS opuanye-
CKO€ NNL0, TO UCMONIHUTENbHbIE AECTBUS COBEPLLIAIOTCS
Nno MECTY ee HaxoxXAeHusa unm no MecTy coBepLueHus
9TUX AEVCTBUN.

NOCTaHOBJIEHUSA rOCYAAPCTBEHHOrO OpraHa unn op-

raHa MeCTHOrO CaMoyrpaBJfieHUsi, MOCIYXMWBLUNX
OCHOBaHVEM [/151 MPUHSTUSE PELLEHNs, ONpeaesieHuns cy-
[a 1AM NOCTaHOBNEHWS npe3nauyma cyaa Haa30pHOM
VHCTaHLUMW, TO CPOK MCHUCNISIETCS CO AHSI BCTYM/EHUS
B 3aKOHHYIO CWJTy pELLEeHUs!, ONpPeaeneHusi, MoCTaHoBe-
HNSA.

Cyn, paccMoTpeB 3asiBfieHne O NepecMoTpe Mo BHOBb
OTKPbIBLUMMCSI 0GCTOATENbCTBAM, MO0 YAOBNETBOPSIET
3asiBIEHVE U OTMEHSIET PELLeHnE, onpeaenexune, nocra-
HOBJIEHWE cyAa, NGO OTkasbliBaeT B NepecMoTpe fena.
OnpepenexHve cyaa 06 yA0OBNETBOPEHUM U NepecMoTpe
ena no BHOBb OTKPbIBLUMMCSI 0GCTOSITENbCTBAM 06Xano-
BaHMIO He noanexuTt. Mpon3BoaCTBO B HAA30PHOW WH-
CTaHLMW N0 3asIBJIEHMIO O NEPEeCMOTPE AeNa No BHOBb OT-
KpbiBLUMMCA obcToaTenscTBam npoucxoauT corfacHo
npasunam rpaxmgaHckoro npoussoactsa. Mocne pac-
CMOTPEHUS U pa3peLLeHnus Aerna Mo CyLecTBY CyA, Bbl-
HOCUT onpezieNieHne, KOTOPOoe 0JKHO CoAepXaTh:

1) BpemMsa 1 MecTo BblHECEHUS ONPeENeHs;

2) HaMmMeHOBaHWe 1 COoCTaB Cyaa;

3) cBeaeHus 0 nuue, 06paTUBLLEMCS C 3asiBNEHVEM;

4) kpaTtkoe cofepxaHue cynebHoro akra, o nepecMorTpe
KOTOPOro NOCTaBJEH BOMPOC;

5) kpaTkoe copepxaHvue NpeacTaBiIeHHbIX MaTepuanos
1 06bACHEHUI NULL, YHACTBYIOLLMX B AeNie;

6) BbIBOALI CYAa;

7) HOPMbI NpaBa, KOTOPbIMW PYKOBOACTBOBANCS CyA, NpU
BbIHECEHWW UTOrOBOrO OMNpeseneHus.

@ 1) aena o Npase Ha HeABMXXMMOE VMYLLEECTBO, HAX0-

psleecs Ha Tepputopumn PO;

2) pena no criopam, BO3HWUKAIOLMM U3 AOroBopa nepe-
BO3KM, EC/IN NEPEBO34MKIN HAXOASTCS HA TEPPUTOPUN
PO;

3) mena o pacTopxeHunm Gpaka POCCUIACKMX rpaxaaH
C MHOCTPaHHbLIMW rpaxaaHaMmn i nuuamm 6es rpax-
[aHCTBa, ecnn 06a cynpyra MMetoT MECTOXUTENbCTBO
B P®;

4) pena no peny o6 ycrtaHoBneHun dakTa, UMEoLLEero
lopuanyeckoe 3HaveHue, nnm §akT, KoTopblii HeoBxo-
VMO YCTaHOBUTb, UMEN UM MMEET MECTO Ha Teppu-
Topuun Pd;

5) aTakxe apyrue aena, npesycMotpeHHble cT.403 MK PO.

CTOpOHbI Mexay coboit, ecnu OOHON U3 CTOPOH fAB-

NIIETCS MHOCTPAHHOE L0, MOTYT 3aK/lo4UTb Npopora-

LUMOHHOE CornalleHune, T. €. 3apaHee U3MEHUTb NOACYA-

HOCTb [lena [0 NMPUHSATUSE ero CyI0oM K PacCMOTPEHUIO.

[leno, kotopoe 6bI10 NPUHATO cyaoMm PD k npoussoa-

CTBY, Pa3peLLaeTCs VM MO CyLLECTBY, EC/IN JaXe B CBA3N

C M3MEHEHMEM TpPaxJaHCTBA, MECTOXWUTENbCTBA Un

MECTOHAX0XAEHUS CTOPOH NINGO MHLIMU OOCTOSTENLCT-

BaMun OHO CTano NOACYLAHO Cydy APYrow cTpaHbl (CT. 405

MK P®).

CyA MoXeT oTKa3aTh B MIPUHYAUTENIbBHOM UCMONHe-

HUMN pelleHUs MHOCTPAHHOro cyAa, eclin MMeloTCs

OCHOBaHuSl, NpeaycMoTpeHHbie cT. 412 MK Pd.
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